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1 
JOINT APPENDIX 


179 [Filed in open Court, Oct. 15, 1956] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of America j Criminal No. 1074-56 


Vv. : Grand Jury No. 1103-56 
: 1104-56 


Vio. 26 U.S.C. 4704a, 4744a 
21U.S.C. 174 


Alvin J. Brown 
Evelyn D. Wilson 


The Grand Jury charges: 

On or about July 26, 1956, within the District of Columbia, Alvin 
J. Brown purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, two bottle caps containing a mixture totaling about 2.6 
grains of heroin hydrochloride, quinine hydrochloride and milk sugar, 
one hypodermic syringe containing a mixture totaling about 1.5 cc solu- 
tion of heroin hydrochloride and milk sugar, and one glassine bag con- 
taining a mixture totaling about 435.6 grains of heroin hydrochloride 
and milk sugar. 

Second Count: 

On or about July 26, 1956, within the District of Columbia, Alvin J. 
Brown facilitated the concealment and sale of a narcotic drug, that is, 
two bottle caps containing a mixture totaling about 2.6 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar, one hypodermic 
syringe containing a mixture totaling about 1.5 cc solution of heroin 
hydrochloride and milk sugar, and one glassine bag containing a mixture 
totaling about 435.6 grains of heroin hydrochloride and milk sugar, after 
the said heroin hydrochloride had been imported, with the knowledge of 
Alvin J. Brown, into the United States contrary to law. This is the same 
heroin hyérochloride which is mentioned in the first count of this indictment. 





180° Third Count: 
On or about July 26, 1956, within the District of Columbia, Evelyn 


-D. Wilson, being a transferee of marihuana required to pay the transfer _ 


tax imposed by Section 4741a, Title 26, United States Code; obtained 
about 6.0 grains of marihuana without having paid such tax. -_ 


Ss anette * * = a ne * 


181 [Filed Oct. 19, 1956] | 
‘PLEA OF DEFENDANT 
On this 19th day of October, 1956, the defendant Alvin J. Brown 
appearing in proper person and by his attorney John D. Fauntleroy, 
being arraigned. in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of: 
JOSEPH C. McGARRAGHY ~ 


Presiding Judge 
« i oe 
182 [Filed Nov. 20, 1956] 


United States >: C.C. No. 1074-56 

Vv. Sat 
Alvan J. Brown, Petitioner : 

- MOTION TO SUPPRESS EVIDENCE FOR ILLEGAL SEARCH 

AND SEIZURE 

Comes now the petitioner Alvan J. Brown in proper person. At 
present, petitioner is restrained of his lawful liberty at the D. C. Jail 
located at 200-19th Street, S.E., Washington, D-C: 

- The cause of restraint according to my knowledge is an indictment 


3 
issued by the United States District Court for Washington, D.C. in 
criminal case no. 1074-56 said restraint is unconstitutional and petitioner 
demands immediate release. — 
And the illegalities in the criminal case no. 1074-56 consist of 
the following: 
The officers had no warrant or probable cause to arrest me. 
No narcotics were found on my person. 
I did not live there. 
The room was rented by a Evelyn Wilson. 
There were four other people there besides myself. 
I was in the patrol wagon when the ounce of drugs were found. 
183 Now these things I have stated from 1-6 shows clearly that my 
constitutional rights are being violated. There is no question of guilt 
or innocence, but rather are my constitutional right going to be upheld 
or not. For this reason I'm sending this Motion to be filed, to be heard 


on this point. 


/s/ Alvan J. Brown 
Alvan Jesse Brown 
Subscribed and sworn to before me this 16th day of Nov. 1956 


A.D. 


/s/ (Megible) 
Notary Public 





184 [Filed Dec. 5, 1956] 
MOTION FOR SUPPRESSION OF EVIDENCE 
Defendant, Alvin J. Brown, hereby moves this Court to direct that 
certain narcotics of which he is charged in the indictment in this action 
of owning and possessing and which on the night of July 26, 1956 at the 
premises known as 461 M Street, N.W., Washington, D.C., were un- 
lawfully seized and taken on the said date and place by members of 
the Metropolitan Police Department without a search warrant be sup- 
pressed as evidence against him in any criminal proceeding. 
/s/ George C. Dreos 


Attorney for Defendant Brown 


611 Warner Building 
* * * * 


(Certificate of Service) 


185 [Filed Jan. 18, 1957] 
On this 18th day of January, 1957, came the attorney for the United 
States, the defendant in proper person and by his attorney, William B. 
Harris, Esquire; whereupon, the defendant's motion for suppression 


of evidence, coming on to be heard, after argument by counsel, is by 
the Court denied. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


CHARLES F. McLAUGHLIN 
Presiding Judge 
Criminal Court #2 


* * ae 





186 [Filed Feb. 21, 1957] 

On the 21st day of February, 1957, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the 
Governments motion to dismiss the indictment as to defendant Evelyn 
D. Wilson is by the Court granted. Defendant Evelyn D. Wilson dis- 
charged. 

Thereupon the trial resumes as to the defendant Alvin J. Brown 
and upon hearing further evidence the case is respited until Monday 
morning. The defendant is remanded. 

By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court # Three 


* * * * 


187 [Filed Feb. 25, 1957] 

On this 25th day of February, 1957, came again the attorney of the 
United States, the defendant in proper person and by his attorney, William 
B. Harris, Esquire; whereupon juror #1 does not appear in Court and 
is excused and alt. juror #1 takes seat #1 in the jury box; thereupon 
after arguments of counsel and the instructions of the Court, alt. juror 
#2 is excused and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de- 
fendant is guilty as charged; whereupon each and every member of the 
jury is asked for his or her verdict and each and every member thereof 
says that the defendant is guilty as charged. 

The case is referred to the Probation Officer of the Court. 

The deft. is remanded to the D. C. Jail. 

By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #3 


188 [Filed April 3, 1957] 
MOTION FOR A NEW TRIAL 

I, Alvan J. Brown first being duly sworn to according to law depose 
and say that I am the petitioner in the above entitled cause, and that my 
reasons and causes for petitioning for a new trial, are stated as fol- 
lows: 

1. That the government witness's (Mrs. Evelyn Wilson) testimony 
was in conflict with her written sworn statement. ; 

2. That the government fail to prove conclusively anything against 


3. That the Court should have granted my motion for acquittal, 
when it was brought out and proven that I was doing nothing when the 
police entered. ; 

4. That the police had no right there, or to search and seize me, 
since it wasn't an illegal establishment, and no was ever charged with 
running an illegal establishment. | 

5. That my Motion to Suppress should have been granted. 

6. That my witnesses were not supenaed to trial, as I insist 
to my lawyer. 


/s/ Alvan J. Brown 
Petitioner 


Duly subscribed and sworn to before me this day of 2nd April, 
1957 
/s/ (legible) 
Notary Public 
Motion denied: 


Judge 


189 [Filed April 16, 1957] 
JUDGMENT AND COMMITMENT 

On this 12th day of April, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Wm. B. Harris, 
Esquire. 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation Title 26 
United States Code, Section 4704a, 4705a; Title 21 United States Code, 
Section 174, as charged, and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Two (2) years to Seven (7) years on Count 
One; and Seven (7) years on Count Two; said sentence on Count One to 
run concurrently with sentence imposed in Count Two. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Luther Youngdahl 
United States District Judge 


% * % * * * 


191 [Filed April 30, 1957] 
NOTICE OF APPEAL = 

Name and address of appellant: Alvan Jesse Brown, 200 - 19th 
St., S.E., Washington, D.C. | 

Name and address of appellant's attorney: 

Offense: Vio. 26 U.S.C. 4704a - 21 U.S.C. 174, Harrison Nar- 
cotics Act. 

Concise statement of judgment or order, giving date, and any 
sentence: Convicted on Feb. 26, 1957, of possession of heroin, sen- — 
tenced to seven year (7) imprisonment on April 12, 1957. 

Name of institution where now confined, if not on bail: District 
Jail, 200 - 19th Street, S.E., Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


April 16, 1957 /s/ Alvan J. Brown, Appellant 
Date 


194 [Filed June 3, 1957] 
On the 12th day of April, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney John D. 
Fauntleroy, Esquire; whereupon the defendant's motion for new trial, 
coming on to be heard, after argument by counsel is by the Court 
denied. 
By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 


Criminal Court # Three 
* * 'o*& 





[Filed July 3, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 
Criminal Division 
UNITED STATES 
vs. : * Criminal No. 1074-56 
ALVAN J. BROWN, etal. : 


Washington, D. C. 
Wednesday, February 20, 1957 
The above-entitled case came on for trial in the United States Dis- 
trict Court for the District of Columbia at ten o'clock in the forenoon on 
Wednesday, February 20, 1957, 
BEFORE: 
HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia and the jury then and 
there selected, empanelled and sworn, there being the following 
APPEARANCES: , 
ARTHUR J. McLAUGHLIN, Esquire, Assistant United States 
Attorney, on behalf of the United States; 
WILLIAM B. HARRIS, Esquire, on behalf of the Defendant, 
Alvan J. Brown; 
MRS. JEAN DWYER, on behalf of the Defendant, Evelyn D. Wil- 


The following proceedings and transactions were then had and evi- 


dence was adduced: 
* * x a 


MR. McLAUGHLIN: Call Officer Brewer. 

MR. HARRIS: May it please the Court, at this time we renew 
all the motions heretofore made and ask your Honor to proceed to hear 
the motion. 


THE COURT: Well, I will deny the motion. 
. 3 - 
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MRS. DWYER: May we come to the Bench? 

THE COURT: Are you talking about this suppression? 

MR. HARRIS: Yes, your Honor. 

(At the Bench:) 

THE COURT: Are we coming head-on into this issue now? 

MRS. DWYER: I think so. 

THE COURT: Well, then we will have to excuse the jury to hear 
the testimony. All right. 

MR. HARRIS: Thank you. 

(End of Bench conference. ) 

THE COURT: Take the jury out. 

(Thereupon the jury left the courtroom. ) 

THE COURT: Call back the officer now. 


Thereupon 


IRVIN -W. BREWER 
was called as a witness by the United States and being then and there 


duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Officer, your full name is what? A. Detective Irvin W. 
Brewer, attached to the Narcotics squad. 

Q. And you are a member of the Metropolitan Police Department? 
A. Yes, sir, Iam. 

Q. And assigned to any particular detail? A. Suppression of 
narcotic activities in the District of Columbia. 

Q. And were you so assigned on July the 26th of 1956? A. Yes, 
sir, I was. 

Q. And on July the 26th of 1956 do you recall where you were be- 
tween the hours of, well, say, six and seven p.m. that evening? A. 
Yes, sir, Ido. 

Q. And where were you? A. In the narcotics squad office. 

Q. In the narcotics squad office at that time, located where? 
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A. At Metropolitan Police Headquarters on the fifth floor. 

Q. Who else was in the office with you? A. Detective Ber- 
tram F, Fogle, my partner. 

Q. And were you on duty then as a member of the Metropolitan 
Police Department assigned to the narcotics squad? A. Yes, sir, 

I was. 

Q. Now, while in the office on July the 26th, the narcotics office, 
about that time, did you receive certain information? A. Yes, sir, 
we did. 

Q. And by what means did you receive that information? A. I 
received a telephone call. 

Q. And what information did you receive? A. That narcotic 
drugs -- that Alvan Brown and Cotton Pal had in their possession a 
_ certain quantity of narcotic drugs and that they were going into the 
premises, 461 M Street, Southwest, to cut them up to prepare them. 

Q. Toprepare them? A. Yes, sir. 

Q. And this information -- was there anything else said at that 


_time? 


THE COURT: Well, what were those premises again? The address? 


THE WITNESS: 461 M Street. 

THE COURT: Was that the place where the arrest was made? 

THE WITNESS: Yes, sir. 

THE COURT: Isee. All right. Northwest or - 

THE WITNESS: Southwest. 

THE COURT: Southwest. And they were going there to cut them 
up, you say? 

THE WITNESS: Yes, sir. 

THE COURT: Describe that a little. What do you mean? 

THE WITNESS: To prepare them. 

BY MR. McLAUGHLIN: 

Q. What do you mean by preparing them? A. Well, it could 
be preparation of -- to dilute them, to make them a soluble for injection 
in the arm or could be for to cap up as to put in small capsules for resale. 
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Q. Was there anything said at that time in addition to what you 
have already stated by this informer? A. The informer further 
stated that if I hurried up I would catch them right in the house in the 
front room. 

Q. Now, this informer you say you were talking about do you 
know the name of that informer? Just yes orno. A. Yes, sir. 

Q. And have you received other information from that informer? 
A. Yes, sir, I had, several times. 

-Q. And has that information been reliable? A. Yes, sir, it 
has been very reliable. 

Q. Allright. And as a result of the information received by 
you on that -- at that time what did you do or where did you go? 

A. Officer Fogle and I immediately got into a cruiser in the basement 
of the headquarters at 300 Indiana Avenue and proceeded toward the 
address. 

Q. All right. And did there come a time when you arrived at 
the address? A. Yes, sir, it did. 

Q. What time would you say you arrived at that address, 461 M 
Street, Southwest, in Washington, D.C.? A. It was about ten minutes 
of seven, sir. 

Q. Just tell us what happened after you arrived there. A. We 
had summoned the aid of Wagon No. 5 to assist us in the -- to assist us 
and we met them at Sixth and L Streets, Southwest. 

And Officer Fogle went with one of the other officers in the wagon. 
I had the Officer Simmons with me and we went into the front. 


Q. Just tell us, if you will, just how did you go into the front. 


Describe it fully. A. We parked the car on the corner near Sixth 
Street and we walked, Officer Simmons and myself walked on the side- 
walk until we reached the front of the premises. 
10 At that time we went up two or three iron steps and at that time 
I saw -- 
Q. When you went up these two or three iron steps where did 
that lead you? A. Into the premises of 461 M Street. 
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Q. Allright. Now, just what part of the premises did it lead 
you into? A. In the front were two doors leading -- one door led 
to an upstairs apartment. The down -- the door to the left led to the 
downstairs apartment. 

_Q. As you went up these stairs did you go in a vestibule there? 
A. Yes, sir, there was a small vestibule. 

Q. All right. When you went in this small vestibule describe 
the conditions there? A. The small vestibule was about a three by 
four vestibule and to the left was an open doorway. 

Q. And were there any other doors in that vestibule? A. There 
are two large doors that are to the front of the vestibule that were 
opened. 

Q. And you say that when you went in this vestibule you saw this 
door opened? A. Yes, sir. 

Q. And just where was the door, to your right or your left? 

A. The door was to the left leading to the downstairs apartment. 

Q. Allright. And go ahead. From then on what happened? 
What did you see or what did you hear? A. While in the vestibule we 
observed the defendant Wilson come out of the room and she walked 
back towards the bathroom. As she did the door was left open ina 
position that I could see a colored man named Branson stick a needle 
into the bed spread in the room that she just came out of. 

Q. Were you able to observe anything else from the position that 
you were standing there in the vestibule? A. At the same time and 
same place I noticed on the mantle piece just adjacent to the bed a brown 
bag which had two bottle top cookers and a syringe and several needles 
in it. 

Q. Was there anything else did you observe in those premises? 
A. At that time we recovered the needle from out of the bed. 

Q. No, no. As you stood in the vestibule looking in the room 
did you observe anything else from that position while you were standing 
there? A. No, sir, I didn't. 


Q. Now, while you were standing there in the vestibule were’ you 
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able to observe how many people were in that room? A. At first 
12 glance I could see three. 
Q. And were any of those people that you saw in that room known 


to you? A. Yes, sir. 


Q. And they were known to you as how -- I will reframe that. 

How were they known to you? A. They were known to me as 
narcotic addicts. 

Q. Now, after you observed what you have just stated you did, 
what did you -- did you enter the room? A. Yes, sir, I did. 

Q. All right. And when you went into the room where did you go? 
A. I went right to the front part of the bed and took the needle out of 
the bed. 

MR. McLAUGHLIN: Now, I will mark this as Government's 
Exhibit No. 1, your Honor. 

(Thereupon an object was marked by the Deputy 
Clerk as Government's Exhibit No. 1 for identi- 
fication. ) 

BY MR. McLAUGHLIN: | 

Q. Can you identify that Government's Exhibit1? A. Yes, sir, 
I can. 

13 Q. And you identify Government's Exhibit marked for identifica- 
tion No. 1 as what? A. As the needle a colored man by the name of 
Phillip Branson stuck into the mattress. 

Q. Do you know how that needle is used in the narcotic traffic? 
A. Yes, sir, I do. 

Q. Whatis it usedfor? A. Generally a small syringe is attached 
to the end of it, sometimes an eye dropper, which is inserted into the 
bottom part and wrapped with a rubber band -- 

Q. For what purpose? A. And this is for the purpose of ab- 
sorbing fluid which has been diluted with a narcotic drug. 

Q. And what does the individual do with it after he does all that? 
A. The individual then generally gets a bottle top cooker or cap, heats 
the same after its dilution is mixed fairly well. They will press on the 
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top part of the eye dropper and release it. 
That way the fluid goes up into the syringe. In the meantime they 
wrap their arm up top with either a belt or a make-shift stocking or 


any apparatus that can be used to make the arm tight enough so the vein 


will draw up. 

Q. Used for the purpose of injecting narcotics. Is that right? 

A. Yes, sir. 

Q. What else did you observe in there besides the needle? A. 
On the mantle piece was an open bag showing bottle top caps, syringe 
and two needles. 

MR. McLAUGHLIN: Mark this as Government's Exhibit for 
identification No. 2. 

(Thereupon an object was marked by the Deputy 
Clerk as Government's Exhibit No. 2 for identifi- 
cation. ) 

BY MR. McLAUGHLIN: 

Q. I show you Government's Exhibit marked for identification No. 
2 and ask you if you can identify that? A. Yes, sir. 

Q@. All right. Government's Exhibit marked for identification 
No. 2 contains what? A. It contains two bottle top caps, contains two 
small 26 gauge needles, contains one eye dropper. 

Q. With regard to the two bottle tops that you refer to there, can 
you tell us how or are they used in the use or injection of narcotics? 

A. Yes, sir, they are. 

Q. All right. How are they used? A. The narcotics are gen- 

erally poured into the inside of the cooker and a small amount of water 
15 is then placed inside the cooker and then a match is applied under- 
neath the cooker to heat the water to dissolve the narcotic drug. 

Q. Now, those two particular caps that you have there, is there 
anything about them that would indicate that matches had been used to 
them? A. Yes, sir, the bottom part is smoked. 

Q. Does that pertain to both of them? A. Yes, sir. 

Q. Now, the syringe that you say that you have there, was that 
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used in the preparation or injection of narcotics? A. Yes, sir. 

Q. Now, where did you observe those? <A. (There was no audi- 
ble response. ) 

Q. While standing in the hall? A. These, these were in the 
back end of the room in a line that you could see from the vestibule. 

Q. Now, after you observed what you said you did and went on 
in the room, what did you do with all the people inthe room? A. At 
that time we told them that we were police officers and for not anyone 
to move from the position that they were in. 

Q. Had you placed them under arrest? <A. Yes, sir. 

16 Q. Now, after you placed them under arrest what did you do? 

A. We then made a search of the room and under the bed we found a 
large white box and in the white box I found a white envelope which con- 
tained a brownish weed. 

Q. Now, were all the people in the room at the time you recov- 
ered that under the bed? A. Yes, sir, they were. 

Q. What? A. Yes, sir. 

Q. Now, after you recovered that exhibit under the bed containing 
the weed did you make any further search of the premises? A. Yes, 
sir, we did. 

Q. Now, at the time that you made -- found the weed under the 
bed and made a search of the premises where was the defendant Wilson? 
A. The defendant Wilson was on the left side -- on the right side of 
the bed. 

Q. And where was the defendant Brown? A. The defendant 
Brown was in the front, near the front window. 

Q. Was he standing near any particular place in that room? 

A. He was standing near a radiator. 

17 Q. Now, after you found the weed under the bed what did you do 
with the people in the room? A. None of the people in the room moved. 
We made a search of each and every person in the room and then I re- 
called the marijuana to the attention of the defendant, Evelyn Wilson. 

Q. Allright. And after you called the attention of the marijuana 
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to Miss Wilson, what did you do with the people in the room? A. The 
people in the room were later placed into the patrol wagon. 

Q. Now, were they -- when you say they were placed in the 
patrol wagon, did you lock them up on any particular charge? A. 
Being present in an illegal establishment. 

Q. And that pertained to all, the two defendants too and the rest 
of the people inthe room? A. Yes, sir. 

Q. Now, after you brought -- that is, prior to the defendant 
Brown leaving the room was anything found by you or anyone else in 
that room besides the items that you have enumerated? A. I found 
a small glassine bag with white powder in it. 

Q. And where did you find that? A. That was near the radiator 
in the front part of the room sir. 

18 Q. This radiator, as you call it, near the front part of the room, 
where was that in reference to where Brown was standing when you 
went into the room? A. That was in his direction, proximity. 

Q. Now, had Brown then removed -- been removed from the room 
at the time that you recovered this brown paper bag containing the white 
powder underneath the radiator? A. Brown at that time was on his 
way out to the patrol wagon. 

Q. Now, after they were brought to Police Headquarters were 
they -- who was charged and with what? A. The defendant Evelyn 
Wilson was charged with violation of the Marijuana Tax Act and the de- 
fendant Brown, Brown was charged with the violation of the Harrison 
Narcotic Act. 

Q. Now, when Brown had been previously removed from the 
place, premises, were you charging him with any particular offense? 
A. Present in an illegal establishment. 

MR. McLAUGHLIN: That is all I have. 

THE COURT: I just want to ask one question. 

These two men that the informer indicated had in their possession 
these narcotic drugs were Brown and did you say Troutwell? 

19 THE WITNESS: His name is Marshall Powell, -- 





THE COURT: Powell? 

THE WITNESS: Yes, sir. 

THE COURT: Had you known these two men -- 

THE WITNESS: Marshall Powell was arrested along with me 
and several other members of the narcotics squad about a year or so 
previously. 

THE COURT: For narcotics? 

THE WITNESS: Yes, sir. 

THE COURT: And had you known Brown before that time? 

THE WITNESS: I had known of him. 

THE COURT: Well, did you know his reputation? 

THE WITNESS: Yes, sir. 

THE COURT: As far as narcotics -- 

THE WITNESS: Yes, sir. 

THE COURT: -- is concerned? What was it? 

THE WITNESS: It was known to me that Alvan Brown whose father 
was a preacher had several sons -- and that Brown was a peddler of 


narcotic drugs and that also were several of his brothers. 
THE COURT: All right. 
BY MR. McLAUGHLIN: 
Q. Just one further question: Did you find Powell in the place? 
A. Yes, sir. 
Q. And how many people -- that is after you found the marijuana 


and the marijuana under -- the needle, the radiator, and charged these 
two, were the others charged with being in an illegal establishment? 
A. Yes, sir. Phillip Branson was charged with being present in an 
illegal establishment and went to court, and also Cotton Powell was 
charged with the same offense. 

Q. Were they convicted of the charge? <A. Yes, sir. 

MR. McLAUGHLIN: That is all. 

THE COURT: You may examine. 

MR. HARRIS: May I examine, your Honor? 
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CROSS- EXAMINATION 
BY MR. HARRIS: 
Q. Officer Brewer, would you tell us how far the mantlepiece 
that you referred to. was from the door? A. I would say it was a dis- 
tance of about ten feet. 


Q. Would you say then for the purposes here that it was from 


where you are sitting to about the No. 2 juror's seat here? A. I 
would say approximately. 

Q. Approximately? A. Yes, sir. 

Q. To where Iam standing now? Would that be the approximate 

distance that you think it was? A. Yes, sir. 

Q. And from that distance -- let me ask you this first: How 
high is that mantlepiece? A. I would say the mantlepiece is about four 
feet high. 

Q. About four feet high? A. Yes, sir. 

Q. And -- 

MR. HARRIS: May I see Government's Exhibits 1 and 2, please, 
Mr. McLaughlin ? 

BY MR. HARRIS: 

Q. Now then, from where you were standing in the door at this 
distance you were able to see -- Iam now referring to Government's 
Exhibit No. 1 for identification, you were able to see this envelope. 

Is that correct? A. Iwas able to see a needle. Did you say that was 
Exhibit No. 1, sir? I didn't see it. 

Q. Exhibit No. 1, yes. A. That is the needle? Is that a needle 
in there? 

Q. Aneedle is inhere, yes. A. Yes. 

Q. And from your position you were able to see that needle stand- 
ing from the door? A. Your first reference, sir, was made to the 

22 mantlepiece. You asked me the distance from the door to the 
mantlepiece. | 

Q. Thatis right. A. In reference to Exhibit No. 1 would be 
the distance from the door to the end of the bed which is lesser. 
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Q. Oh, how far was that? A. I would say that was about four 


feet. 

Q. About four feet. And then you saw someone put this Exhibit 
No. 1 under the bed? A. Stick it in the mattress. 

Q. Stick it in the mattress? A. Yes, sir. 

THE COURT: That is more than four feet though. 

BY MR. HARRIs: | 

Q. Oh, four feet would be about here and you saw this needle -- 
A. Yes, sir. 

Q. -- in the bed? Now, then, I guess I should use No. 2, from 
your ten feet distance. 

* * x * a * 

23 Q. Now, but now did you see this -- was it lying on the mantle- 

piece like it is lying on the jury box? A. No, sir, it was open. 

Q. It was open? A. Yes, sir. 

Q. And is that in -- what position was itin? Would you show us 
how, so we can see what it was? A. This was open. 

Q. That was open? A. It was open so you could see the contents. 

Q. Isee. And from ten feet you could look in and tell what was 
in there? A. I, I could distinguish the two bottle caps, yes, sir. 

24 Q. That is all you could distinguish was two bottle top caps? 

A. Yes, sir.: 

Q. Now, sir, when you came into the premises at 461 is this 
apartment or room that you went into to your left or to your right? 
A. To the left, sir. 

Q. To your left. How does the door open into that room, Officer? 
A. AsIrecall, the door opened to the left -- to the right. 

Q. It is on your left and the door opens to the right? A. Yes, 


Q. Now, then when you looked into the room from which end of 
the door did you perceive what you have told us so far? 

Do I make my question clear? In other words, was it between 
the door jam and where the hinges are or the part where the knob is 
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as you would enter? Did you look through a crack in other words? 
A. The door was opened, sir. 
Q. How wide was the door open? A. The door was open the -- 
way open. 
Q. The door was open way open? A. Yes, sir. 

25 Q. Now then, let me ask this question: When you came into the 
building did you go -- proceed immediately into that room? A. No, 
sir, I didn't. 

Q. What did you do before? <A. We stood at the -- in the vesti- 
bule. 


Q. Can you see in the room from the vestibule? A. Yes, sir. 


Q. Well, what are these two doors that you told Mr. McLaughlin 
about? A. The two doors are actually at the front of the vestibule. 
You might say they were storm doors. 

Q. Do you have to look through those doors to look into this room? 
A. No, sir, you do not. We had passed those and gone into the vesti- 
bule. 

Q. Gone into the vestibule? A. Yes, sir. 

Q. Now, then, how long would you say you stood in the door- 
way looking into the room? A. It was a matter of seconds, because the 
defendant Evelyn Wilson came out the door about that time. 

Q. Did you stop her then? A. No, sir, I didn't. 

Q. Didn't say anything toher? A. No, sir. 

26 Q. Now, how many men did you see inthe room? <A. We eventu- 

ally saw about four. 

* * x * * ae 

Q. Yes. At the time that you were standing at the door how many 
men did you see? A. I saw three, sir. 

7 * * * * Bs 

27 Q. Whoarethey? A. The first was Phillip Branson; the second 

was Marshall Powell, and the third was Charles Henson. 

Q. Now, then is it not correct, Officer, that in this room there is 
abed? <A. That is correct. 
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Q. And does that bed face the door as you would be looking into 
the room? <A. Approximately, yes. 

Q. Yes. And was someone near the head of the bed? A. Yes, 
sir. 

Q. And who was there? A. That was Charles Henson. 

Q. Is he the one that you saw with this needle in Government's 
Exhibit No. 1? A. No. That was Phillip Branson; he was at the foot 
of the bed. 

Q. Where was Phillip Branson? A. He was at the foot of the 
bed. 

He was at the foot? A. That is correct, sir. 

And Henson was at the head of the bed? A. That is correct. 

Were they seated on the bed or standing beside the bed? 

They were seated on the bed and arose. 

I see. Now, where was -- who was the third man that you 
saw? A. Marshall Powell. 

Q. Where was Powell? <A. Powell was in the middle of the bed. 

Q. Was he seated also? A. Yes. 

Q. Let me ask you this: Were there any chairs at all in the room? 
A. I believe there was one or two chairs. Iam not positive of that. 

Q. All right. Then let me ask you: I ask you this question 


then. . Did there come a time that in this room you saw the defendant 


Brown? A. Yes, sir. 
ae Where was he? A. He was standing near the front window near the 

Q. He wasn't seated? A. Not at the time I saw him; no, sir. 

Q. What officers were with you at the time that you went in, Offi- 
cer Brewer? A. Officer Fogle and Officer Simmons. 

Q. Three of you? A. Yes, sir. 

Q. Which one went in first? A. I went in first. 

Q. Ihave to ask this question: On which side of the bed is this 
radiator about which you speak? A. The radiator is in -- near the 
front of the premises, which would be on the righthand side of the bed 
facing the door. 
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Q. And you say that the defendant Brown was standing at all 
times? A. I said at the time I saw him he was standing, yes, sir. 


Q. Well, you are the first one in the room, were you not, sir? 
A. Yes, sir. 

Q. And he was standing at that time? A. Yes, sir. 

Q. Did you tell anyone to sit down? A. No, sir, I didn't. 

Q. And you in effect told them all to stand where they were. 

Is that correct? A. That is correct. 
30 Q. And did the defendant Brown stand still then? A. Yes, sir. 

Q. Did there come a time when you searched him? A. the 
search wasn't -- there was a time when he was searched, yes, sir. 

Q. At the premises, Iam speaking about, Officer? A. Yes, 
sir. 

Q. You searched him? A. No, I didn't. 

Q. You found no glassine bag on him? A. I say I didn't search 
him. 

Q. Oh, you didn't search him? A. No, sir. 

Q. Iamsorry. I misunderstood you. Now, then how long was 
it that you say, Officer, after you went into the premises that you placed 
all of these people under arrest? A. That was immediately. 

Q. You placed them under arrest immediately. A. Yes, sir. 

Q. And so that when you found this white box under the bed every- 
one had been arrested? <A. That is correct, sir. 

Q. And then while under arrest and being taken to the patrol 

wagon, searching the premises, you found the glassine bag. 

Is that correct? A. The glassine -- 

Q. Did you find the bag? A. The glassine bag -- yes, sir, I 
found it. It was in front near the radiator where the defendant had been 
standing, yes, sir. 

Q. And did you say something to him at that time about this glas- 
sine bag? A. He was already -- he was being led to the patrol wagon. 
He had just gone through the doorway out into the hall. 

Q. So that he was out of the room at the time you found the bag, 
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being taken to the patrol wagon. Correct? A. Approximately, yes. 
Q. Now, then, Officer, coming back to the information that you 
had received from the informer, I ask you is the informer an addict? 
A. Yes, sir. 


Q. And your headquarters is right in the central area here, is 


it not, sir? A. Yes, sir. 

Q. Near to the Commissioner's office here? A. Yes, sir. 

Q. And to the court house and you have testified that on previous 
occasions you have found this addict-informer's information trust- 
worthy. Correct? <A. Yes, sir. 

Q. And so much so that in this instance you went and obtained 
the services of Wagon No. 5, was it, sir? <A. Yes, sir. 

Q. Didn't have a warrant to go in the premises, did you, sir? 
A. No, sir. 

Q. And you had the names of the persons who had the -- sup- 
posedly had the narcotics, did you not, sir? <A. Yes, sir. 

Q. But you had -- you obtained no warrant of search or arrest? 
A. No, sir. 

ok me * a * a 

Q. I would just like to get this clear in my mind, too. You 
said that you are familiar with the reputation of Brown, of the defendant 
Brown. A. Yes, sir. 3 

Q. And, therefore, you had, you had discussed him with other 
people? A. I had not discussed him with other people, no sir. 

Q. Did you know ae you never discussed him with other people? 
A. No, sir. 

THE COURT: Well, you did say, as I understood your testimony, 
that he did have a reputation for being in the narcotics business. 

THE WITNESS: That is correct, your Honor. 

THE COURT: Well, how did you arrive at that conclusion? 

THE WITNESS: We had an old complaint in the narcotics squad 
office which stated that the son of a preacher Brown lived at a certain 
address in a certain area and that he was peddling narcotics drugs. 





THE COURT: I see. 
BY MR. HARRIS: 

Q. Do you know the father of this Brown about whom you speak? 
A. No, sir, I don't. 

Q. Then if I were to tell you that the father of the defendant is 
not a preacher possibly you are mistaken about the Brown you have in 
mind? Is that correct? A. No, sir, I wouldn't be mistaken about 

34 the Brown. 


Q. You would be mistaken as to whether or not his father was a 


preacher? A. That is correct, sir. 
* * * 
CROSS- EXAMINATION 
BY MRS. DWYER: 
Q. Officer, you remember testifying on a motion before Judge 


Letts here several months ago, don't you? A. Yes. 

Q. Now, do you remember at that time testifying that you had 
gotten this call from the addict-informer, telephone call, and that he 
said that these two men had some narcotics and they were going over 
to capup. Wasn't that correct, sir? A. That is correct. 

Q. Now, sir, when you cap up narcotics that consist of taking 
whatever heroin you have and mixing it with milk sugar and quinine 
or whatever else you are using, and putting it into the small gelatin 
capsules so that they may be sold sort of retail, so to speak. Is that 

35 right, sir? A. That is right. 

Q. And capping up is something of a time-consuming process, 
isn't that right, sir, if you have got two ounces to dilute and cap up? 
A. Time, time is -- it could be two minutes to several hours, days, 
years or months. 

Q. Well, now, let me ask you this, Officer: Your experience 
in the narcotic trade, how many capsules would you say on the average 
you could get out of two ounces of heroin by the time you have diluted 
it down to the weakness that it is normally sold at retailon? A. Did 
you say two ounces? 
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Q. Yes, sir. A. I would say at least four hundred and fifty 
capsules per ounce. 

Q. So that if the defendant Brown had in fact this quantity of two 
ounces of heroin in his possession to cap up, he would have several 
hundred capsules to fill with this powder. Isn't that correct, sir? 

A. That is correct. 

Q. Now, sir, you testified that as you arrived on these premises 
and looked through the door you saw Miss Wilson come out of the room 
and go down the hall. 

36 Where was she when you actually entered the premises? A. 
Where was she when we actually entered the vestibule? 

Q. Well, I gathered from what you said that as you entered the 
vestibule she started down the hall. Is that correct? A. That is 
correct. 

Q. But there came a time when you proceeded through the front 
door and through the bedroom door. Is that correct, sir? A. That 
is correct. é 

Q. Now, where was she when you did that? A. She was head- 
ing to the back part of the house. 

Q. And at what point of time did she actually re-enter the bed- 
room? <A. I would say it was about a minute. 

Q. Well, was it before or after you had placed everyone in the 
room under arrest? A. I would say it was -- I think it was before. 

I am not sure. ; 

Q. So that at least a minute elapsed after you entered the bedroom 

before everyone was placed under arrest. Is that correct, sir? 
A. That is right. 

37 Q. Well, what was happening during that interval? A. The 
defendant Powell tried to get up off the bed and he came towards me. 

@. Incidentally, this Henson, you specified that Branson and 
Powel, I think, were charged with presence in an illegal establish- 
ment -- 

THE COURT: You said the "defendant Powell". Powell is nota 
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defendant in this case. 
THE WITNESS: Iam sorry. 
THE COURT: You meant Powell. 
MRS. DWYER: Iam sorry. He was a defendant. 
THE COURT: Yes, in another case. | 
BY MRS. DWYER: 
Q. Ina PIA case. Is that correct? A. That is correct. 
Was Henson charged? A. Henson wasn't charged at that 


He was there though, wasn't he? A. Yes, he was there. 
* * * * * * 


Q. One more question, Officer: To get back to this -- get it 


clear in my own mind. You had a complaint on file at the office that 
Preacher Brown's son was dealing in narcotics. Is that right? A. 
38 That is right. 

Q. Now, sir, would that by any chance be the Preacher Brown 
who is the father of Alice Brown? You know little Alice? A. I don't 
know her. 

Q. But your information definitely was that this person who was 
dealing in narcotics was the son of Preacher Brown, Rev. Brown, or 
however -- A. It was the son of a preacher. 

Q. That was how the man was identified, as being the son of a 
preacher named Brown. Is that correct? A. He said that -- that is 
correct. 

MRS. DWYER: That is all. 

(Thereupon the witness retired from the witness stand. ) 

MR. McLAUGHLIN: That is as far as we go, your Honor. 

THE COURT: Do you wish to offer any testimony? 

MRS. DWYER: No, your Honor, there is an affidavit in the jacket 
alleging -- 

THE COURT: No? 

MRS. DWYER: -- possession of premises. 

THE COURT: Do you wish to offer any testimony? 
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MRS. DWYER: No, your Honor. 

THE COURT: Iam not going to go into any affidavit. 

MRS. DWYER: Well, we have no testimony to offer. 

THE COURT: All right. How about you? 

MR. HARRIS: No, your Honor, we have none. 

THE COURT: All right. The motion will be denied. Call in the 


jury. 

(Thereupon the jury entered the courtroom and resumed their 
seats in the jury box. ) 

MR. McLAUGHLIN: Officer Brewer. 

Thereupon 
IRVIN W. BREWER 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. I believe you testified, Officer Brewer, that you went to prem- 
ises 416 M Street, Southwest, in Washington, D.C. on July the 26th of 
"56. About what time? A. It was about ten minutes of seven, sir. 

It was 461 M. 

Q. 461 MStreet -- A. Yes, sir. 

Q. -- Southwest, in Washington, D.C.? All right. And when 
you arrived in those premises what did you see? A. I observeda 
colored man -- I first observed the defendant Evelyn Wilson. 

Q. Where were you standing at the time you made this observa- 
tion? A. Iwas standing in the vestibule to the address, sir. 

Q. All right. And when you were standing in the vestibule what 
happened, if anything? A. The defendant Wilson came out an open door 
which led away from the front room that she just came out of. 

Q. And when she came out of that door were you able to observe 
in that room through that open door? A. Yes, sir, I was. 

Q. And what did you observe? A. I observed a colored man 
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identified as Phillip Branson, a known narcotics addict, stick a needle 





in the mattress in the end of the bed. 
| Q. All right. And what else did you -- I will show you Govern- 
ment's Exhibit marked for identification No. 1, and ask you if you can 
41 _—s identify that? A. Yes, sir, I can. 

Q. And you identify Government's Exhibit marked for identification 
1as what? A. This was the needle that Phillip Branson stuck in the 
end of the bed. 3 

Q. Allright. And what else were you able to observe from where 
you were standing in the hall? A. Narcotics paraphernalia laying on 
the mantlepiece adjacent to the bed. 

Q. I show you Government's Exhibit marked for identification 
No. 2 and ask you if you can identify that? A. Yes, sir. 








Q. You say paraphernalia. Now, just how are they used in the 
narcotic traffic? A. These are what they call bottle tops used as a 
cooker, This cooker can be used to hold heroin and at which time 
a solution of water is poured into this to dilute the solution, and then 
which a match is applied to the bottom part to heat the water so the 
contents will dissolve. 

Q. And what is the syringe usedfor? A. This syringe is used 
in application with one of the twenty-six gauge needles thusly, and it 
is put down into the solution, pressed and then drawn back up. 

Q. And the fluid is -- what was done with the fluid after it is 

42 drawn up? A. (There was no audible response. ) 

Q. Isay, do they use it for injection? Dothey? A. Yes, sir. 

Q. Now, when you observed from the vestibule what you have just 
testified, did you enter the room? A, Yes, sir, I did. 

Q. All right. And when you entered the room how many people 
were inthe room? A. WhenI entered the room there was three along 
the left side of the bed. There was one man standing near the window, 
in the front part of the room. 

Q. When you say "three", were they three men or three women? 


A. They were three men on one side of the bed and one man standing 
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in the front. 


Q. And after you went in the room what did you say with refer- 


ence to those people that were in the room? A. Placed them under 
arrest. 

Q. And after you placed them under arrest was any search made 
of the place? A. Yes, sir. 

Q. Now, I will show you Government's Exhibit, marked for identi- 
fication, No. 3 -- I guess. 

THE DEPUTY CLERK: Three. 

(Thereupon an object was marked by the 
Deputy Clerk as Government's Exhibit No. 
3 for identification. ) 

BY MR. McLAUGHLIN: 

Q. Showing you Government's Exhibit marked for identification 
No. 3 and I ask you if you can identify that? A. Yes, sir. 

Q. And you identify Government's Exhibit marked for identifica- 
tion No. 3 as what? A. This is the marijuana and the papers that I 
found in a large white box under the bed. 

Q. Inthat room? A. In the front room. 

Q. Now, where was the defendant Wilson at the time that you 
recovered Government's Exhibit No. 3? A. She was standing along 
the right side of the bed. 

Q. Did you have any conversation or talk with her at the time that 
you recovered Government's Exhibit 3 under the bed? <A. Yes, sir. 

Q. All right. And what did you have -- what was said by you and 
what was said by her if anything with reference to that exhibit? A. 

I asked her how come this suspected marijuana was in her presence and 
she said that a boy by the name of Johnny Stevenson had just left it there 
44 with her. 

Q. Now, with regard to Government's Exhibit 3 what did you do 
with it after you recovered it in those premises? A. I initialed and 
marked it and placed it in this large police property envelope and I 
later delivered it to the United States Chemist for his analysis. 
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Q. Were any Government stamps of any kind contained on it 


at the time that you recovered it in those premises? A. No, sir, 


none whatsoever. 

Q. Now, when you entered those premises did you see the de- 
fendant Brown? A. Yes, sir, I did. 

Q. All right. And where was Brown in those premises? 

A. Brown was standing near the front window in the front room of 
Evelyn Wilson's -- 

Q. Near any particular thing in that house -- room? A. He 
was standing near the radiator, sir. 

Q. Now, after you entered the room and saw Brown in the posi- 
tion that you have just stated did there come a time when the people 
were removed from the room? A. Yes, sir, there did. 

Q. Now, I will show you Government's Exhibit marked for identi- 
fication No. 4. 

(Thereupon an object was marked by the 
Deputy Clerk as Government's Exhibit No. 
4 for identification. ) 
45 Showing you Government's Exhibit marked for identification No. 
4 Iask you if you can identify that? A. Yes, sir. 

Q. And you identify Government's Exhibit marked for identifica- 
tion No. 4as what? A. This is the white powder that was recovered 
by me near the radiator in the defendant Wilson's room where the defen- 
dant Brown was standing. 

Q. Now, at the time that you recovered Government's Exhibit 
marked for identification No. 4 near that radiator where was Brown? 
A. Brown was just being taken to the patrol wagon. 

Q. Now, what did you do with Government's Exhibit 4 after you 
recovered it in that room? A. I initialed and sealed and placed it in 
a large police property envelope which I delivered to the United States 
Chemist for his analysis on July the 30th. 

Q. Now, did you have any conversation with Brown after Govern- 
ment's Exhibit 4 was recovered in that room? A. Yes, sir, I did. 
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Q. Allright. When and where did you have any conversation 
with Brown in reference to Government's Exhibit 4? A. At the Metro- 
politan Police Headquarters. 

Q. And that was when? A. That was about seven p.m. the same 

evening. 

Q. What conversation did you have with the defendant in reference 
to Government's Exhibit 4? A. I asked him who his source of supply 
was and he stated that it was a man named Storey in New York City, 
and he admitted to the ownership of that. 

Q. When you say "this", what did he say in reference to Govern- 
ment's Exhibit 4? A. He stated that those narcotics belonged to him. 

Q. Now, did there come a time when you had both the defendant 
Wilson and the Defendant Brown at Police Headquarters? A. Yes, sir, 
it did. 

Q. Did there come a time when after their arrest, while at Police 
Headquarters, they were both seated near or inthe same room? A. 
Yes, sir. 

Q. And did you hear any conversation between them, the defen- 
dant Wilson and Brown while at Police Headquarters? A. A certain 
conversation took place that I didn't hear the entirety of. 

Q. Allright. And what part of it did you hear? <A. It was in 
reference to something about the stuff. 

Q. Well, just tell us what did you hear and who said it. 

MRS. DWYER: Now, just a minute. 


Your Honor, Iam going to object to having a partial conversation 


related when it may very well be out of context and misleading. 
THE COURT: Overruled. He may state what he heard. 
BY MR. McLAUGHLIN: 

Q. What you heard and who is talking? A. The defendant Wil- 
son was sitting in the front of the room in the narcotics squad office and 
seated beside her was the defendant Brown and the defendant Wilson 
leaned over and said a few words to the defendant Brown, and the few 
words I got it was something about the stuff. 





33 

Q. Is that all that you heard? A. That is all I heard, yes, sir. 

cd * * ie * Bs 

Q. This address that you referred to, is that in the District of 
Columbia? A. Yes, sir, itis. 

MR, McLAUGHLIN: That is all. 

CROSS- EXAMINATION 
BY MR. HARRIS: 

Q. May I proceed? 

Now, Officer Brewer, who was present at headquarters at the 
time that you had the conversation with the defendant Brown? A. Offi- 
cer Fogle was in the room. 

Q. Anyone else, sir? A. I believe that is all, sir. 

Q. Just Officer Fogle? A. Yes, sir. 

Q. You and the defendant? A. Yes, sir. 

Q. And did you ask questions of the defendant? A. Yes, sir. 
I asked him -- 

Q. And he gave you answers? A. Yes, sir. 

Q. All right. Then would you tell us please what questions you 
asked and what answers he gave? A. Well, we prepared a lineup 
sheet for his -- 

Q. No, sir. You, perhaps, didn't understand my question. 


I said, would you just tell us please what questions you asked him and 


what answers he gave you? A. In preparing the lineup sheet I asked 
him what his name is, address is, his age, and so forth was, and he 

49 give me the full details as to his date of birth, name, address, 
and -- 

Q. My question, I don't think, is a very good one, Officer. Per- 
haps I had better put it a different way. Did you have a discussion with 
the defendant Brown in regards to what has been identified as Govern- 
ment's No. 4 for identification? A. Yes, sir. 

Q. And was this conversation with regard to Government's No. 

4 for identification -- A. Yes, sir. 
Q. -- in the narcotics squad office in the presence of Officer 





34 
Fogle, you and the defendant? A. It was in -- no, that was just in 
the presence of my -- he and I talked about it in another room. 

Q. Only you and the defendant? A. Yes, that is correct, sir. 

Q. That is when you talked about No. 4 for identification. Is 
that correct? A. That is correct, sir. 

Q. Now, then, so that we can understand, what is it that you said 
to him and he said to you about No. 4 for identification, No. 4 for identi- 
fication? A. I asked him where he had got the narcotics from. 

50 Q. Yes? <A. And he said, "Well, it wouldn't be no use in telling 
you; it wouldn't do me any good anyway". So finally he told me that he 
bought it from a big peddler in New York City by the name of Storey. 

Q. That was all the conversation that you had? A. - That was 
approximately the crux of the conversation, yes, sir. 

Q. Now, let me ask you this, Officer Brewer: How long have 
you been associated with the narcotics squad? A. Five years, sir. 

Q. Five years. I want to ask this question: Did you have this 
statement reduced to writing? A. No, sir, I didn't. 

ae a * ie % sd 

52 Q. Well, do you know what has happened to the glassine bag? 

A. Yes, sir. The glassine bag went to the Federal Bureau of Investi- 
gation. 

Q. And I imagine I will hear about that later. And I would assume 
that this was sent to the Federal Bureau of Investigation for purposes of 
identifying fingerprints? A. That is correct, sir. 

Q. And was a report submitted to you? A. A verbal report was 
submitted; yes, sir. 

cd * * * * 

Q. Now then, Officer, you testified that this was the room of the 
defendant Wilson? A. That is correct, sir. 

53 Q. And -- Officer, you had placed the defendant Brown under 
arrest and he really was out of the room when you found what has been 
marked for identification as Government's No. 4. Is that correct? 

A. He was walking out of the room at the time, yes, sir. 
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Q. What other officers were helping you in the search of the room, 
Officer Brewer? A. It was Officer Bertram Fogle, attached to the 
narcotics squad; Officer Simmons of No. 5 Precinct. 

Q. After you came in the room, after observing what you told us, 
is it not true that you told everyone to stand still? A. Yes, sir. 

Q. Did there not come a time when you told everyone to be seated? 
A. No, sir. 

Q. You don't recall that? A. No, sir. 

Q. Now, then, isn't it a fact, Officer Brewer, that at all times 
the defendant Brown has denied any connection whatsoever with what has 
been shown as Government's Exhibit No. 4 for identification? A. He 
admitted ownership at first and later denied it. Is that what you want to 

know, sir? 

Q. I wanted to know if it isn't a fact that at all times he denied it, 
Officer Brewer? A. No, sir. 

Q. He didn't deny it but you say subsequently he did deny it? 

A. Yes, sir. 

Q. When did he deny No. 4, Government's Exhibit No. 4 for identi- 
fication? A. That was told to me by another officer of the narcotics 
squad. 

Q. No, I can't hear hearsay. 

MR. HARRIS: Indulge me just a moment, please, your Honor. 

BY MR. HARRIS: 

Q. When did it come to your attention, Officer Brewer, that the 
defendant had denied and denied any connection whatsoever with Govern- 
ment's No. 4 for identification? A. It was approximately a day or so 
later. 

Q. And that came through a member of the Police Department, 
sir? <A. Yes, sir. 

* x x a x % 

CROSS- EXAMINATION 
BY MRS. DWYER: 

Q. Officer Brewer, you said that as you entered the premises 

or as you were standing in the vestibule you observed Miss Wilson come 
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out the door and walk down the hall. Is that right, sir? A. Thatis 
correct. 

Q. So that she was not physically present in this bedroom when 
you entered the premises but came back at a later time. Is that right, 
sir? A. That is correct. 

Q. And it was after her return to the room that this object con- 
taining Government's Exhibit No. 3 for identification was discovered. 

Is that right, sir? A. That is correct. 

Q. Now, sir, the glassine bag which contained No. 4 was sent to 
the FBI for, I presume, fingerprinting. 

Was any part of the contents of Government's Exhibit No. 3 simi- 
larly treated? A. No, it was not. 

Q. How about the box? A. How about the box? 

56 Q. Yes, was that sent tothe FBI? A. I don't know which box you 
are referring to. 

Q. Well, if I remember correctly, sir, you testified that Govern- 
ment's Exhibit No. 3 for identification was discovered in a large -- 
ina box. Is that correct, sir? A. Yes, that is correct. 

Q. But neither the box nor the envelope contained in the brown 


envelope here nor any of the contents of that envelope were sent to the 
FBI. Is that correct, sir? A. Thatis correct. 

Q. Allright, sir. Now, Officer, I think you also testified that 
at the time of the discovery of this Government's Exhibit No. 3 you 
questioned Miss Wilson in reference toit. Is that right? A. That is 
correct. | 

Q. Now, will you give us as best you can recall, sir, word for 


word what the conversation was and presumably somebody pulled out 
the box and found this white envelope. Right, sir? A. I did. 
Q. Allright. After you found it and opened it up and saw what 
o7 it contained, will you tell me exactly what was said as best you 
recall? A. Iasked her what she was doing with it and she said that 
she had it -- a boy named Johnny Stevenson had been there a short time 
before and left it with her for her to keep. 
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* * * cd x * 
29 . BERTRAM F. FOGLE 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now, Officer, your full name is what? A. Bertram F. Fogle. 

Q. And you are a member of the Metropolitan Police assigned 
to the narcotics squad. Is that right? A. Iam. 

Q. Now, recalling your attention to July the 26th, did you have 
an occasion to go to the premises of Miss Wilson that evening? A. I 
did. 

Q. And the premises were located where? A. Oh, that was on 
4- -- 426 M Street. 

Q. Four what? <A. That was M Street, Southwest. 

Q. And who did you go to the premises with? A. I went with 
my partner, Officer Brewer. 

Q. And did you enter those premises? A. I did. 

60 Q. And after entering those premises did there come a time when 
anyone was arrested in those premises? A. All of the occupants of the 
front room were arrested; yes, sir. 

Q. And can you name the occupants of that room, front room? 

A. The occupants of the front room at the time were Evelyn Wilson, 
Alvan Jesse Brown, Charles Henson, William Powell, and Phillip 
Branson. 

Q. Now, at the time that you entered that room can you tell us 
just where the defendant Brown was inthe room? A. The defendant 
Brown was located, as you walked in the door, in the front part of the 
room which -- where the windows, where the radiator sits. 

Q. Now, after these defendants, that is the two defendants, here, 
Wilson and Brown, were arrested, did you have occasion to see them 
down in Police Headquarters? A. I did. 
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Q. When and where did you see them at Police Headquarters? 

A. They were taken in the wagon down to Police Headquarters to the 
office of the narcotics squad where further interrogation was made by 
Officer Brewer and myself. 

Q. Now, how were they, the defendants Wilson and the defendant 

Brown seated in Police Headquarters? A. Sitting in our office 
in the office of the narcotics squad, the defendant Brown was sitting 
next -- Brown, Wilson and the other up against the wall in chairs sitting 
next to each other with the others sitting next to each of them. 

Q. And while in that position did you hear any conversation between 
the defendants Wilson and Brown? A. I did. 

Q. All right. And what conversation did you hear? <A. The de- 
fendant Wilson looked over at Brown and said, "Why did you drop the 
stuff in my place”; to which Brown replied, "What else could I do with 
452" 

Q. Did you have any further conversation with either Wilson or 


Brown as to the material found in that room? A. Through further 
questioning and interrogation of Brown he stated that the stuff which he 


had reference to, the white powder in the cellophane bag, was his and 
that he had gotten it from a man by the name of Storey in New York. 

Q. Did you have any conversation with the defendant Wilson as to 
it? <A. At this time a statement was taken from Miss Wilson which 
was notarized, at which time she stated that she was in the room when 
Brown came in and that she saw him -- 

MRS. DWYER: Well, now, just a minute. 

THE COURT: You don't want to say what is in the statement yet 
because it is not in evidence. 

BY MR. McLAUGHLIN: 

Q. Did you question her? A. Yes, I did. 

Q. As to the marijuana that was found in her room? A. Yes. 

Q. All right. And what questions did you ask her and what were 
her answers in regards to the alleged marijuana that was found in the 
room? A. We asked her where the marijuana came from, at which 
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time she stated that a friend had left that in her premises and said that 
he would return for it. 

aK * * 

CROSS- EXAMINATION 
BY MR. HARRIS: 

Q. How did -- how was the defendant Brown taken to the police 
station, Officer Fogle? A. In the patrol wagon. 

Q. And did you ride in the patrol wagon? A. No, I did not. 
I rode in our cruiser. 

Q. You rode in the cruiser. And at the premises, 461 M Street, 
Southwest, did you search the defendant Brown? A. His person? 

Q. Yes, sir. A. After he was placed under arrest, yes. 

Q. When did you place him under arrest? A. I did not place 
him under arrest. 

Q@. Were you present when he was placed under arrest? A. Offi- 
cer Brewer placed the entire people within the room under arrest. 

Q. You were present at this time? A. We entered right after 
that. That is right. I came in the back door. 

Q. Then you don't know how long Officer Brewer had been in be- 

64 fore you came in then? A. Yes. He went in the front door and 

we came in the rear door. 

Q. Isee. Now, at the time that you came in where were the 
various people whom you have named as being present situated in the 
room? <A. Alvan Brown was in the front of the room next to the win- 


dow. There was no one over in his general location. There is a fire- 


place mantlepiece and a bed in the room. The -- when I came in Miss 


Wilson gave us entry to the rear. 

And she followed us back into the room. Phillip Branson and Cot- 
ton Powell were next to the bed in the general vicinity of the bed and 
Charles Henson was in the same location between the bed and the man- 
tle. 

Q. Were they standing or were they seated, Officer Fogle? 

A. Some were standing and some were seated, to the best of my 
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knowledge. 
Q. In which posture was the defendant Brown? A. When I 
walked into the room the defendant Brown was standing by the window. 


Q. Standing. While you were there did he sit at any time? 
A. Not to my knowledge. 
Q. Did you assist in the search of the room after all of the per- 
65 sons who had been arrested had been removed? A. Yes. I 
was with Officer Brewer. 

Q. And-- A. All the parties had not been removed when the 
premises were searched. | 

Q. Oh, who was present when the premises were searched? 

A. Well, when the search first started all the defendants were present. 

Q. Now then, you have made reference to a glassine bag. What 
defendants were present at the time that the -- that you or your fellow 
officer found the glassine bag? A. Miss Wilson was still in the prem- 
ises at that time. 

Q. And was she the only one? A. They were in the process of 
taking them out to the wagon and she was the only one within that room. 
She was trying to get her coat. 

Q. Isee. And at the time and where was this glassine bag found, 
Officer Fogle? A. Found in the front area where the defendant Brown 
was standing down by the radiator. 

Q. Now, when you say the front area do you mean that it was just 
out on the floor? Was it on the radiator, back of the radiator or just 
where? <A. It was right down by the radiator. When I speak of the 

66 front, Iam speaking of the windows. 

Q. Yes. Well, was any part of the bag under the radiator? 
A. Officer Brewer picked up the glassine bag. 

Q. Isee. And at that time did anyone -- did any officer say any- 
thing to Miss Wilson about this glassine bag when it was found there on 
the premises and she was present? A. Iam not sure whether Officer 
Brewer said anything at that time or not. 
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Q. But you are certain that you didn't say anything about the bag? 
A. Whether she was asked if that was her's or if she had seen it be- 
fore. 

Q. She was asked that? A. IsayIthink. Iam not sure. 

Q. That was by Officer Brewer? A. That would have been 
by Officer Brewer. 

Q. Isee. Then you next spoke with the defendant Brown in the 
narcotics office in headquarters. Is that correct, sir? A. They were 
taken to the office of the narcotics squad. 

Q. They were taken there. And you came to the narcotics squad 
later? A. We followed them down there; that is correct. 

Q. You followed them down. And then there came a time then at 
headquarters that you questioned the defendant Brown? A. That is 
correct. 

Q. Who was present at the time that you questioned the defendant 
Brown? A. Officer Brewer and myself. 

Q. And were you -- did you at any time question the defendant 
Brown by yourself? A. No, Officer Brewer and I questioned him to- 
gether. 

Q. Atalltimes? A. That is right with the exception of when the 
lineup sheets were made. Naturally, that information is taken by the 
one person that is using the typewriter. 

Q. Isee. But in all other times excepting when the information 


: 
is given for the line-up sheet you and Officer Brewer questioned the 
defendant Brown? A. That is right. 
Q. Now, then did there come a time during the course of your 


questioning that you showed the defendant Brown this glassine bag that 
you had found in the vicinity of the radiator? A. Yes. 
Q. And did you ask him about the bag? A. Yes. At this time he 
admitted ownership of same. 
Q. And what did you say to him and what did he say to you? 
A. Well, I can't remember the exact words, but -- 
Q. Well, to the best of your recollection, Officer. A. To the 
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best of the recollection he was asked if he knew what that was; if he 
had séen it before, which I said of which he admitted ownership of 
. same. 3 : : 
Q. I am trying to get his exact words. A. I told you, I don't 
| remember his exact words. 

- Q. Isee. A. He did state which I have stated before, however, 
that he had gotten that bag and the contents from a man by the name of 
Storey in New York. 

Q. Isn't it a fact, Officer, that at all times the defendant Brown 
denied any connection whatsoever with that glassine bag and its contents. 
A. It is not. It is not. | | 

Q. Well, did there ever come a time when he denied any knowledge 
or any connection whatsoever with that bag and its contents? <A. Yes, 
there was. | 

Q. When and where was that? A. That happened at the D. C. 
dail at a later date when the agent from the Federal Bureau of Narcotics 
and myself went to the jail to question him about the man by the name 

of Storey that he stated he had received it from in New York. 

Q. And what did you say to him then and what did he say to you 
in regards to this bag? A. We asked him in reference to that, to -- 
if he would like to give the information of the address to where the 
man in New York, Storey, was located, at which time he stated that 
that was not the right story; that he had said that just to help himself 
out because he was in a jam. 

Q. Did he -- Well, what did he say about denying it? You said 
that he denied that he had any connection with this glassine bag? What 
did he say about that? A. At this time he stated that that was -- that 
he did not -- that was not the -- his contents or the whole story that he 
had said was not so. 


Q. Now, then, how long, Officer, have you been in the narcotics 
squad? <A. Metropolitan Police Department? 
Q. Metropolitan Police Department. A. It's been almosta 


year. 
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Q. How long have you been a police officer? A. Over two years. 
Q. Yes, sir. Did you at any time have the statements made by the 
70 defendant Brown reduced to writing? A. Take a written state- 
ment from Brown? 
Q. Yes, sir. A. No. 
Q. But you did take a statement from the defendant Wilson? 
A. Officer Brewer had the -- got a statement from Miss Wilson. 

Q. Do you know of your own knowledge, Officer Fogle, what hap- 
pened to the glassine bag? A. Which glassine bag do you have reference 
to? 

Q. The glassine bag that was found in the premises of 461 M 
Street. A. Yes. The contents of it were removed from that bag and 
that was sent into the Treasury Department to ascertain if fingerprints 
could be taken off of it. 

Q. The glassine bag was sent. I see. 

x bg me * 

CROSS- EXAMINATION 
BY MRS. DWYER: 

Q. Were you present when Miss Wilson made this written state- 
ment which you say is in existence? A. That is correct. 

Q. Do you know where that statement is now? A. I think the Dis- 
trict Attorney has it. 

MRS. DWYER: Would your Honor indulge me, please? 

THE COURT: Well, we will take a recess while you are reading 


MRS. DWYER: Oh, fine. Thank you, your Honor. 


(Thereupon there was a recess following which this then occurred:) 
BY MRS. DWYER: 
Q. Now, sir, you say you were present at the time that statement 
was reduced to writing. Is that right? A. That is correct. 
Q. And you are familiar with the contents of it? A. I would 
have to see the statement to make sure that was the same one you have 


reference to. 
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Q. Well, to the best of your recollection, Officer, is there any 


mention in the statement which Miss Wilson signed acknowledging her 
connection with the marijuana which was found on the premises? 
73 A. Iam not sure. 

Q. And now, sir, if I tell you that there is no mention of mari- 
juana contained in the statement, can you give me any reason as to why 
that wasn't included if she had admitted that this stuff was her's and 
she knew it was there? 

MR. McLAUGHLIN: Your Honor, I don't know how he can answer 
that question. 

THE COURT: No, I think that gets into the argumentative phase, 
counsel. 

MRS. DWYER: All right, sir. 

BY MRS. DWYER: 

Q. Did you at any time reduce to writing and have Miss Wilson 
sign an acknowledgment that this marijuana was her's? A. AsI stated, 
I don't know. I can't remember whether it is in it. 

THE COURT: Speak louder, please. 

THE WITNESS: As I stated before, I would have to see the state- 
ment on which my signature appears on that, and then I would be able 
to say. 

BY MRS. DWYER: 

Q. Now, sir, as to the matter contained in the narcotics squad 

office, there are available what are called addict forms. Isn't that 
74 right? A. Yes, ma'am, there are. 

Q. That is a printed form and it has a space for name, birthday, 
and how long addicted and rate of addiction and circumstances of the 
arrest and sources of supply and addict friends and that sort of thing. 
Isn't that right? A. That is correct. 

Q. Now, sir, to the best of your knowledge and recollection did 
either Miss Wilson or Mr. Brown sign an addict form on that night? | 
A. Not on that night, no, they did not. 

Q. To the best of your knowledge, sir, did Miss Wilson ever 
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sign one and if so where is it? A. Miss Wilson? 

Q. Yes. A. To my knowledge, no. 

Q. Now, who came in the back door with you? A. Officer Brown, 
a wagon man. 

Q. And when you came in the back door you found Miss Wilson 
there. Is that right? A. That is correct. 

Q. So that she wasn't in the front bedroom at the time that Offi- 
cer Brewer entered? A. Now, I was in the rear of that premises. 

I do not know if she was in the bedroom when Officer Brewer en- 
tered or not or was standing in front of the premises. We were in the 
back yard. 

Q. Well, how long a time elapsed between the time Brewer went 
in and the time you went in, if you know? A. It was just a short period 
of time. 

Q. Now, Officer Fogle, in addition to the people whom you have 
named as being in the room -- that is, Brown and Branson and Henson 
and Powell, and, of course, Miss Wilson as she came back with you - 
did you encounter anyone else in the premises? A. In the entire 
premises? 

Q. Yes. A. Or in the front room? 

Q. Inthe entire premises. A. Yes. 

Q. Who? A. There was Powell's brother; if Iam not mistaken, 
it was Miss Wilson's mother; a girl friend of Miss Wilson's, and I think 
there were some children. 

Q. Now, when in point of sequence did you first see this girl 
friend? Would that have been Julia Morgan or Julie Morgan? A. The 
girl friend, I don't remember the name. It's been quite sometime. 

76 Q. Well, when, if you remember, did you first see her? A. That 
would have - that was after the circumstances and all had taken place. 

Q. In other words, after you had gone into the premises and the 
arrests had been made and the paraphernalia had been discovered. Is 
that right? A. After I entered the premises, that is correct. 


Q. Now, sir, after you went to Police Headquarters with these 
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people there ultimately came a time when you charged four of them and 
released the fifth. Is that right? A. That is correct. 

Q. That is you charged Branson and Powell with presence in an il- 
legal establishment? <A. PIE, that is correct. 

Q. Yes, and you charged Miss Wilson and Mr. Brown with vio- 
lations of the Federal Narcotic Laws, and you released Henson. Is 
that right? A. That is correct. 

Q. What was that, a reward for services rendered? A. No, 
it was not. It was a case pending by the squad that was being developed 
on the individual at the time that would not have been successful if the 

man had been taken into apprehension at that time which he is now -- 
has had the charges placed against him. He is on bond right now for 
it, a narcotics violation. 

Q. Henson? A. Notonbond. He is locked up for narcotics 
violations, yes, ma'am. 

* * * * 

CROSS- EXAMINATION (resumed) 
BY MR. HARRIS: 

Q. The first one, Officer, is can you tell us where in the prem- 
ises Julie Morgan was? A. The first time that I saw this -- if that is 
the name of the other girl friend of the defendant's which I don't know -- 
as I said, I don't remember -- the first time I myself saw her was out 
in the -- the first time that I recollect seeing her was out in the hall- 


way or either just inside the front room when we were -- when the wagon 


was pulled up out front and the people were starting to be taken out 
of the premises, at which time that is when Miss Wilson identified her 
as a girl friend and not an occupant of the room. 

Said that she was staying there with her, but that was not her per- 
manent place of abode. 

Q. The second question is, your Honor: 

Do you know whether or not it was Julie Morgan who opened the 
door to admit the police? A. Well, I was only at one door. I mean, 
we entered in two different entrances on those premises. I can't speak 
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for someone else. 
cs x * * & ce 
79 CROSS- EXAMINATION (resumed) 
BY MRS. DWYER: 

Q. Did Julie Morgan open the door you came in, so far as you 
know? A. As far as I know, she did not. 

ak * * cd * ae 

80 IRVIN W. BREWER 
was recalled as a witness by the United States, and having been pre- 
viously duly sworn by the Deputy Clerk, resumed the witness stand and 
testified further as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Officer Brewer, showing you what you identified as Govern- 
ment's Exhibit, marked for identification, No. 4, and I believe your 
testimony was at the time that you recovered that in those premises it 
was ina glassine bag. Is that right? A. Yes, sir. 

Q. Now, were there any Government stamps of any kind -- 

A. No, sir, there were not. 
Q. -- on the contents or the glassine bag that contained that 
white powder at the time that you recovered it in those premises? 
A. None whatsoever. 
* * *x * * 5 
81 Q. Showing you Government's Exhibit marked for identification 
No. 3, I believe which you identified as the substance found under the 
bed in that room -- A. Yes, sir. 

Q. All right. And after you recovered it in that room what did 
you do with it? A. After I recovered it in the room what did I do with 
it? 

Q. With Government's Exhibit 3, yes, in regards to Government's 
Exhibit -- the envelope itis in. A. I placed it in a police property 
envelope and wax-sealed it. 

Q. It -- that is the same material that you found in the room of 
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the defendant, Miss Wilson? <A. Yes, sir. 

Q. And then after you sealed it in that envelope whom did you 
turn it over to? A. I turned it over to Doctor Young, the United 
States Government Chemist. 

82 Q. And showing you Government's Exhibit No. 4, which you say 
you recovered in that room near the radiator, all right, after you re- 
covered it in that room what did you do with Government's Exhibit 4? 
A. I sealed it and placed it in the police property envelope and delivered 
it to Doctor Young July the 30th. 

* * * * * * 

CROSS- EXAMINATION 
BY MRS. DWYER: 

Q. Now, when you recovered No. 3, which is this envelope con- 
taining the marijuana, when and where did you put it in the brown exhibit 
envelope, the wax-sealed envelope? A. That was in the narcotics 
squad office. , 

Q. And how did you get it from him, is it-- A. Ihelditin 
my possession until we got to the narcotics squad office. 

Q. Now, when was this delivered -- this was delivered four days 
after your receipt of it. Is that right? A. July the 30th, yes, ma'am. 


cs x a cs x x 
84 MR. McLAUGHLIN: Miss Wilson. 
Thereupon 


EVELYN D. WILSON 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 

(At the Bench:) 

THE COURT: I suppose I should inform the jury that the case 
against this defendant has been dismissed. They should know that now, 
shouldn't they? 

MR. McLAUGHLIN: They should know that. AsIsay, itisa 
little tricky. They have cases in the Court of Appeals but they say it 
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doesn't make any difference about dismissing them in front of the jury. 

THE COURT: But they should know it now. 

MR. HARRIS: Definitely. 

MR, McLAUGHLIN: You request that he tell them? You want the 
Judge to tell them? 

MR. HARRIS: I think that they should know. 

MR. McLAUGHLIN: All right. 

(End of Bench conference. ) 

THE COURT: Counsel for the defendant Brown has suggested that 
I inform the jury that the case against this defendant has been dismissed 
on motion of the Government. 

This witness then becomes a Government witness. 

MR. HARRIS: Your Honor, I wonder if it should not be known, 
to make the record complete, that it is under 23-110? I don't know whether 
you want to explain further than that or not. 

MR. McLAUGHLIN: I don't think so. 

THE COURT: All right. Go ahead. 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Just talk loud so we all can year you, Miss Wilson. What 
is yourname? A. Evelyn D. Wilson. 

Q. Alittle louder. A. Evelyn D. Wilson. 

* * . _* * * * 

Q. All right. On July the 26th of 1956, where did you live? 
A. 461 M, Southwest. 

Q. And is that in Washington, D.C. ? Keep your voice up, madam, 
please. <A, Yes, sir. 

Q. Now, recalling your attention to July the 26th of 1956, were 
you home between the hours of, we will say, five and seven that night? 

A. Yes, I was. 

Q. And who were you home there with? A. My mother and my 
children and two friends. 


bd * * * * * 
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Q. And while you were at home did there come a time when any- 


body came to your house? A. Yes, there was. 

Q. And who came to your house? A. Marshall Powell, Alvan 
Brown, and the other two fellows -- I can't remember their names -- 
Henson, I know, is one; Charles. 

Q. Did they all come at the one time or together? A. No, two 
came at a time. 

Q. All right. Now, which two came first? A. Marshall Powell 
and Alvan Brown. 

Q. And then who else came? A. Charles Henson and this other 
fellow. I don't remember his name. 

Q. Now, after they came into your apartment then next what hap- 
pened? A. Well, Marshall Powell asked to see his brother. That 
is one of the friends that I stated was there. And he asked me where 
was he. He said he wanted to get his pants or something. 

And I said, I will call him for him. I was asleep. I had been 
asleep because I had an ear infection. And I told him that he couldn't 
go back in my house because my mother, she was back sick with asthma. 

So he said he would wait for him in my room. And just then as 
I started to call him the other two came. The other -- 

Q. What other two? A. The other two men came, Charles Hen- 
son, and this other fellow and they asked for Marshall Powell and he 
said come on in and wait for him; he would be ready in just a moment. 
So I started back down the hall again when they gathered together in this 
huddle. 

Q. Now, who gathered together in that huddle? A. The four 
of them, the four men. 

Q. When you say the four of them can you name the four of them? 
A. Marshall Powell, Alvan Brown, and Charles Henson and this other 
fellow whose name I don't know yet. And I asked them what they were 
doing and they said "Nothing, girl". 

And that is when I saw Alvan Brown with this bag. I don't know if 
he got it from his pocket, the cellophane package. 
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Q. And what did the cellophane package contain? A. Heroin. 
Q. Go ahead and then what? What else -- 
MR. HARRIS: That is objected to unless she knows what it was. 
THE COURT: Sustained. 
BY MR. McLAUGHLIN: 
Q. Allright. Heroin, you have to analyze that. Did you see this 
glassine bag in his hand? A. Well, it appeared to be heroin. 
Q. No, you can't go that far. 
THE COURT: The part may be stricken out. 
BY MR. McLAUGHLIN: 
Q. Did you observe the substance in the bag? A. Yes. It was 
the same package that Officer Brewer found. 
Q. Well, this package that you saw in his hand -- 
MR. HARRIS: That is objected tc, your Honor. That is a conclu- 
sion. 
THE COURT: He hasn't asked the question yet. 
MR. HARRIS: No, she concluded it is the same package that 
someone found. 
MR. MC LAUGHLIN: I will come to that. 
BY MR. McLAUGHLIN: 
Q. This glassine bag that you saw in Brown's hand, did it contain 
anything? A. Yes, a white powder. 
Q. That is it, a white powder? Later after the police came there 
and Officer Brewer was one of the police? A. Yes. 
Q. Is that right? A. Yes, sir. 
Q. Now, when you were brought to -- Officer Brewer brought you 
and the rest to Police Headquarters. Is that right? A. That is right. 
Q. Now, at Police Headquarters in the possession of Officer 


Brewer did you see a glassine bag containing a white powder? A. When 
we were brought to Police Headquarters? 

Q. After you were at Police Headquarters. <A. Yes. 

Q. And would you -- who had the glassine bag with the white 


powder? A. At headquarters? 
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Q. Yes, matam. A. Officer Brewer. 

Q. Now, would you say that the bag, the glassine bag containing 
the white powder, was the same glassine bag containing a white powder 
that you saw Brown with in your apartment? A. Yes, sir. 

90 MR, McLAUGHLIN: That is all I have. 
CROSS- EXAMINATION 
BY MR. HARRIS: 

Q. Now, Miss Wilson, did you tell the police at any time previous 
to now that you saw a glassine bag in the hands of the defendant Brown? 
A. Yes. 

Q. When did you tell them? A. I told them at headquarters. 

Q. When? A. WhenI made my statement. 

Q. You told them in the statement that you saw him with it in his 


hands ? 
* aK * * ie * 
91 Q. Now, was this on -- when was this that you told the officers 


about this bag? A. The same day we were arrested. 

Q. What day was that? A. The 26th of July, I think. 

Q. And to which -- where were you when you gave this informa- 
tion? A. At headquarters. 

Q. At headquarters? And to whom -- who was present when you 
gave it? A. The officers. 

Q. Which officers? A. Officer Brewer. 

Q. Whoelse? A. He took my statement. 

Q. No, who else was present when he took your statement? 
A. Officer Fogle. 

Q. Officer Fogle. Now, then, where -- in which hand did Brown 

92 have this package? A. In his left hand. 

Q. Had it in his left hand. You are sure of that? A. I think so. 

Q. You think so but you are not sure. Now, then how big was 
this package, Miss Wilson? A. Well, -- 

MR. McLAUGHLIN: Do it with your hands. 

THE WITNESS: I guess about this big, this long (indicating). 
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BY MR. HARRIS: 
Q. Was it folded in any fashion? A. About that wide. 
Q. A two by four, you have indicated something like that. I see. 
And on this same day did you tell the officers that the marijuana, Govern- 
ment's Exhibit No. 3, which was found in there was yours? A. No, 
because I didn't have anything. 
Q. You didn't -- you didn't say that it belonged to you? A. No. 
Q. You heard the officers testify here? A. Oh, yes. 
93 Q. And did you hear the officers say that the marijuana was ad- 
mitted to be yours? 
MR. McLAUGHLIN: No, they didn't say that. 
MR. HARRIS: They didn't say that? 
MR. McLAUGHLIN: No. 
THE COURT: No, I -- 
MR, HARRIS: I will just check my notes, your Honor. 
MR. McLAUGHLIN: It was left there by a man named Stevenson. 
THE COURT: Yes, they testified that she said it was left there by 
somebody else. 
BY MR. HARRIS: 
Q. Oh, it was left there with you by Stevenson? A. Yes. 
Q. And you told the officers thatin-- <A. Yes. 
Q. And did you tell the officers that at the time that you gave this 
statement tothem? A. Yes. 
Q. You told them that, didn't you? I show you -- has this been 
marked, Mr. McLaughlin? 
MR. McLAUGHLIN: No, it hasn't. 
BY MR, HARRIS: 
Q. I show you this and ask you is this your signature? A. Yes, 
sir. 
Q. And is this -- a copy of the statement that you made? A. Yes. 
Q. Now, would you look that over and please tell wherein you 


say anything about the marijuana in the statement? A. I didn't write 


the statement. 
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You signed it, didn't you? A. Yes. 
You told the officers all about it? A. Yes. 
But they didn't put that in there? A. Yes, but that is -- 
Oh, Isee. You didn't put that in. 

MR. McLAUGHLIN: They didn't put it in. 

THE COURT: Counsel, you said, "you didn't put that in". She 
said she didn’t write the statement. She said the officers didn't put 
it in. 

BY MR. HARRIS: 

Q. But you told the officers all that? A. Yes. 

Q. But the officers didn't put itin. Isee. Now, then you stated 
on direct, Miss Wilson, that you started down the hall, and you saw the 
men whom you had left in your room huddled together. Who are these 

95 men? A. Alvan Brown, Marshall Powell, and Charles Henson 
and this fellow whose name I don't know. 

Q. Well, was anyone else there? A. In the room? 

Q. Yes. A. No. 


Q. Noone else inthe room? A. (The witness nodded negatively. ) 


Q. Was the front door open? Can you get into this house there 
where you live by going in the door without a lock being open so you can-- 
A. Well, it was open because it was warm weather. The weather was 
warm. The door was open. 

Q. Isee. Now, then, whois Julie Morgan? A. She is a friend 
of mine. 

Q. Was shethere? A. Yes. 

Q. Where was she? A. She was in there with my mother in the 
other room. 

Q. Now, where is this? 

MR. McLAUGHLIN: Keep your voice up. 

THE COURT: Keep your voice up, please. 

THE WITNESS: It is next to the one I have. I had the first room 
in the house, the front room, and my mother had the next one. 

96 BY MR. HARRIS: 
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Q. Now, then, did Julie Morgan open the door to let the police 
in? A. Well, Iasked her to. Officer Brewer hollered back and said 
"Let those men in in the back". 

Q. Isee. A. And I asked her to but I started back up the hall 
and -- 

Q. Well, had you known Officer Brewer before he came to your 
house? <A. No. 

Q. How did you know Officer -- it was Officer Brewer who said 
that? A. Well, I call -- I know his name now. 

But you are sure it was Officer Brewer? A, Iam positive. 
Which door did Officer Brewer come in? A. The front door. 
He came in thefront? A. Yes. 
And which officer did you let in? A. Neither. 
You didn't let in either officer. All right. Now, you say these- 
you went out the door and these four men were huddled together. 
97 Where in the room -- A. At the -- 

Q. -- were they huddled together? A. At the mantle. 

Q. Atthe mantle. This is your room, wasn't it? A. Yes. 

Q. Then, I show you what has been marked for identification as 
Government's No. 1. Did you see any of the men in this huddle with 
Government's No. 1, this needle? A. No. I saw Brown and -- 

a * ak * * aK 

THE WITNESS: I saw a brown envelope, but I didn't see the needle. 

BY MR. HARRIS: 

Q. You did not see the needle? A. No. 

Q. And who had the brown envelope? A. Marshall Powell. 

98 Q. And is this the same brown envelope that you referred to? 
A. No. No. It was a larger one. A brown paper. I don't suppose it 
was an envelope but it was a brown paper, I know. 

Q. Now then, I show you what has been marked for identification 
as Government's Exhibit No. 2, which is a piece of brown paper bag. 


Did you see this? A. Yes, sir. 
Q. And with whom? A. Marshall Powell. 
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Q. Marshall Powell had it. Well, then let me ask this question: 
How long had these four men been in your room before you left the 
room? A. I guess about five minutes or so. 

Q. How soon after you left the room did the police enter the 
room? <A. About a second or two. I know I had just gotten out of the 
room when -- 

Q. All right. Let me ask you this question, please: It is my 
understanding -- I want to get this clear -- that as the door opens look- 
ing into your room you would see the mantlepiece and the bed would be 
under the mantlepiece, would it? A. No. 

99 Q@. Where would the bed be situated, Miss Wilson? A. Well, 
it is next to -- the mantle is catecornered, as you know, and the bed 
is, I guess, about two feet away from it. 

Q. The bed is two feet from the mantlepiece? A. Yes, I 
would -- 

Q. Now, would the foot of the bed be at the door, as you come 
in? <A. Well, it is facing the door but it is not directly up to the door. 

Q. Isee. Now, when these men were huddled together -- strike 
that. I will ask this question first: 

Is the radiator on the righthand side or the lefthand side of the 
room as you face into the room? A. Oh the left. 

Q. On the left? A. (The witness nodded affirmatively. ) 

Q. Where were these men huddled? A. At the mantle. 

Q. Now, is the mantle on the left or the right of the bed as you 
face into the room? A. The right. 

100 Q. And as you left the room they were huddled together near the 
mantle? A. Yes. 

Q. And then you say that about one second after you left the 
room the police entered the room? A. No, they didn't enter the room. 
They entered the hallway. 

Q. All right. Now, how long did the officer stand in the hallway? 
A. Well, Iam not sure about that. We talked a few minutes before 
they entered. 
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Q. Oh, you talked with the officers? A. Yes. He asked me who 
lived there and whatnot, I mean like that. And then he entered. 

Q. Which officer was this? A. Officer Brewer. 

Q. Well, you talked with Officer Brewer? A. Yes. 

Q. Isee. Well, what -- and did he show you his badge? A. He 
showed me identification. 

Q. Well, what was that? A. I don't know. It was a card or 
something like that. 

Q. Now, when he talked with you you said a second after you came 
out the police came in. * * * A. Yes, I met him, so to speak. 


101 Q. So you spoke to him right outside of your door? A. Yes. 


Q. Now, when you say right outside the door in which direction 
were you then facing? A. I was facing the outside. 

ae a * 4 a x* 

Q. Were you standing in the doorway so that he had to look and 
the door was opened? A. The front door, yes. 

Q. I mean, the door to your room? A. Yes, It was open. 

Q. And you spoke to him in front of the door to your room? 
A. Yes. 

Q. And so that he could look over your shoulder or around you 


102 and see into the room? A. Well, he did, yes. 


Q. How long did you talk with Officer Brewer? A. I said I 
wasn't certain of the time, -- 

Q. I see. A. -- that we talked. 

Q. Well, then what happened next? A. How do you mean? 
After Officer Brewer and I talked? 

Q. Yes. <A. Well, he went into the room after he saw those 
men in there. He went on into the room. 

Q. Well, did he take you in the room with him? A. No, he 
didn't take me with him. 

Q. Well, what -- where did you go? A. To the back of the house. 
To the bathroom. 

Q. And Officer Brewer let you go by yourself to the back of the 
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house? A. Yes, he did. 

Q. Now, did there come a time when you were placed under ar- 
rest? A. Yes. 

Q. When was that? A. Well, he askedfor me. As Officer 
Fogle came in he said, "Where did that girl go?" And I said, - well, 

103 I was on my way back up the hall then -- I said, "Here Iam". 
And I entered the room at that time with Officer Fogle. 

Q. You have testified previously that the officer asked you what 
you were doing. Is that the first thing he said to you? A. Beg your 
pardon? 

Q. You testified on direct examination that the officer asked you 
what you were doing. A. What wasI doing? I didn't say the officer 
asked me that, what was I doing. 

Q. Oh, the officer didn't ask you that? A. What was I doing 
when? 

Q. The officer didn't ask you that? Who asked you that? Did 
anyone ask you that? A. I asked Alvan Brown and Marshall Powell 
what were they doing. 

Q. Isee. Now, when you asked this question what were they 
doing, was this when they were in the huddle? A. Yes. 

Q. And this was just prior to your coming out of the room? 

A. Most nearly. 
Q. Yes. 
a * od 
104 BY MR, HARRIS: 

Q. Now, then when you saw this bag that you described where 
did it come from? Where did Brown take it from, if you saw? A. He 
took it from his pocket. 

Q. What pocket? Men have lots of pockets. Which pocket? 

A. Well, his pants’ pocket. 
Q. Which pants’ pocket? Men have lots of pants’ pockets? 
A. Well, I don’t remember which pocket. 
Q. Well, would you illustrate for us, please, what you saw him 





29 
do, how he got it? A. Well, it happened so fast. And -- 

Q. Well, just show us and -- how fast it happened. Please show 
us. A. Well, I couldn't very well show you. But, well, maybe I could 
give you an idea. 

Q. Yes. <A. Like I said I don't know which pocket. 

Q. Yes? A. But it happened like this and when I looked it was 
in the left hand. 

Q. Say that again. <A. Just like this. 

105 Q. And where were you standing? A. In the room at the foot of 
the bed. 

Q. I mean, in relation to this huddle where were you standing? 
A. At the foot of the bed. 

Q. And they were at the head of the bed on the right hand side of 
the bed as itfaced-- <A. It wasn't the head. It was by the mantle. 
They were standing by the mantle. 

Q. But that is on the righthand side of the bed? <A. Yes. 

Q. Yes. And who was facing you in this huddle? A. I don't 
remember. 

Q. Well, your best recollection? A. I believe it was Marshall 
Powell. 

Q. Yes. A. No, he wasn't facing me. 

Q. All right. Marshall Powell was facing you. Who else was 
facing you? A. Thatis all. I know it was one person. 

Q. Marshall Powell is the only one facing you? A. Directly 
facing me, yes. 

Q. So that then Brown's back was to you? A. No. His side. 

Q. Oh, his side was to you? A. (The witness nodded affirma- 

tively. ) 

Q. Which side was to you? A. The left. 

Q. His left side was to you? A. Yes. 

Q. Isee. Now, then, after you saw him make that, what you 


say was a quick move, from his right hand to his left hand, what, if 
anything, did he do with this package that you saw? A. Well, that is 
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what I didn't wait to see. That is when I was on my way out of the room. 
Q. Well, how long did you see this package? A. Only a few 
minutes. But it got me nervous and upset and that is when I left the 
room. 
Q. Iam sorry. I didn't mean to cut you off. A. No, I just said 
I got nervous after seeing it. That is when I left the room. 
Q. Now, then you saw the witness Henson on the stand, did you 
not? A. Yes. 
Now, had you known him before? A. Casually. 
Before he came to the courtroom here yesterday? A. Yes, 


And was this the first time that Henson had been to your room? 
A. Yes. 
Q. On July the 26th is the first time? A. That is right. 
Q. And with whom did he come in? A. He came in with this other 
fellow. 
Q. Who is the other fellow? A. That is whose name I don't 
know. I don't know him at all. I didn't know his name or anything. 
I don’t -- the other fellow that was with him. Besides Alvan Brown and 
Marshall Powell and Henson, the other fellow, whoever he is -- I 
don't know. 
Q. Isee. Well, then how long had Henson been in your room be- 
fore the police arrived? A. It hadn't been very long. I didn't check 
the time or anything but I mean they followed each other. It wasn't very 
long after Brown and Marshall Powell were in there that they -- they 
weren't too long behind them. 
Q. Now, how were you taken to Police Headquarters, Miss Wilson? 
A. In their car, their police car. 
Q. You didn't go in the patrol wagon? A. No. 
Q. Which officers took you to headquarters? A. Officer Brewer 
and Fogle. 
108 Q. And you saw Officer Brewer with this glassine bag -- A. Yes. 


Q. -- at headquarters? Did he ask you any questions about the bag? 
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A. He asked me if I had seen it, if I had seen it before. 
ae * ae af ae 

109 EVELYN D. WILSON 
the witness on the stand at the time of the taking of the recess, resumed 
the witness stand and testified further as follows: 

MR, HARRIS: May I proceed, your Honor? 
THE COURT: You may proceed. 
CROSS- EXAMINATION (resumed) 
BY MR. HARRIS: 
Q. Miss Wilson, my apologies; I have been calling you Miss Wil- 
son and itis Mrs. Wilson, isn'tit? A. That is right. 
Q. Yes. And you testified, Mrs. Wilson, that your children live 
with you at this M Street address. A. I didn't say that but they do. 
THE COURT: Speak up now, please, Mrs. Wilson. 
THE WITNESS: Yes, sir. They do. 
BY MR. HARRIS: 
Q. Yes. Now, is this an apartment house? A. Yes. 

110 Q. And is it not a fact then that you have this first apartment that 
is the room in the front as you come in on the left and that is an apart- 
ment? <A. That is true. 

Q. How many children do you have? A. Four. 

Q. And how large -- does this apartment have just this one 
room? A. Qh, no. 

Q. How many rooms in the apartment? A. Three rooms, kitchen 
and bath. 

Q. Isee. Then how many doors enter into that apartment? 
A. Just one, the door that you -- the front door, you mean? 

Q. How you get into the apartment. Is there more than one door 


entering into your apartment? Your apartment is known as No. 2, is 
it not? A. Yes. 
Q. Is there more than one door permitting entrance into Apart- 


ment No. 2? A. Just one. 
Q. Just one. And on this night -- on this evening were your four 
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children at home? A. They were playing outside. 
111 Q. They were outside. Does your husband live there also? 
A. No. My husband and I are separated. 


* ae * * * * 


112 Q. In regards to the Government's, for identification, No. 3, 


the marijuana, were you asked about that at your house that evening? 


A. Asked about it at -- how so? 

Q. By the officers. A. What do you mean? [If it were mine or -- 

Q. Yes, anything about the marijuana, did they ask you any ques- 
tions about it when they found it under your bed? A. Yes. 

Q. And did that belong to Brown? A. What? 

Q. The marijuana. A. I didn't say it belonged to Brown. 

Q. Oh, Isee. When you came back from the bathroom were you 
again ushered into this front room in your apartment? A. How do you 
mean, ushered? 

Q. Well, I will put -- A. I don't understand. 

113 Q. When you came -- you met the officer at the door, do you 
recall? A. Yes. 

Q. And then you talked with him briefly while he looked over your 
shoulder and you went to the bathroom. Did you subsequently come back 
to your room? A. Yes. 

Q. And when you came back from the bathroom who was in the 
room then? A. The four men and the officers. 

Q. And would you tell us now where the men were in the room 
when you came back? A. Well, they were scattered around the room. 
I couldn't just place everybody. 

Q. Well, to your best recollection? A. Well, I -- Cotton Powell 
was on the bed, sitting on the bed, I believe. And Brown was over by 
the radiator, sitting in a chair. 

And Henson, he was standing near the officer, just inside the door, 
I believe. And this other fellow, he was over by the foot of the bed, 
down by the foot of the bed. 

Q. Now, then were all of these men, all four on the left side of 
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the bed as you face into the room? A. No. As I went in the last time, 
114 you mean? 
- Yes, matam. A. No. They -- 
Were they all on the left side of the bed? A. No. 
Who was on the left side? A. Brown. 
Brown was by himself? A. Yes. 


2DOLOHO 


And where were the other three? <A. Well, one was at the 
foot of the bed; one was sitting on the bed. 

Q. Now, were they sitting on the left or on the righthand side, 
as you face in? A. On the right side. 

Q. They were on the right side. But you are certain that Brown 
was by the radiator? A. Yes, when I came into the room that is 
where he was. 

Q. Now, then when you came into the room did you see the offi- 
cers do anything? A. They hadn't started doing anything. 

Q. Well, what -- when you came back then what did you see the 
officers do? <A. Well, they started looking around for whatever they 

115 could find, I suppose. 

Q. And when you say looking around, you mean searching your 
room? A. Yes. 

Q. And did you hear the officers say anything? A. Well, they 
told everybody to stay where they were. 

Q. When did the officers say this? A. At one time or another 
in there. I am not certain now of the whole conversation because I 
wasn't in the room the entire time. 

Q. When did you hear them say "Stay where you are"? A. I 
guess when I was coming up the hall. I am not certain but I know I 
did hear them tell everybody to stay where they were. 

Q. And you didn't hear this until you had been to the bathroom 
and were coming back. Is that correct? A. That is right. 

Q. Iask you this: From the time that you spoke to Officer Brewer 
in your doorway how long were you gone to the bathroom and returned? 


A. Oh, about a minute or so. 
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Q. But then you didn't hear the officer say anything until you came 
back? <A. If I did I don't remember. 

116 Q. Now, then did you see the officers search the individuals 
who were there? A. Yes. 

Q. Did you see the officers search the defendant Brown? A. I 
am not positive. 

Q. Well, now, when I ask you the question as to whether you saw 
the individuals, --- maybe I will put it this way: Whom did you see the 
officers search? <A. I saw them search Cotton Powell. 

* * * * * * 

117 Q. Yes. Anyone else? A. No. I wasn't paying that much 
118 attention because they had me opening my overnight bags. 


Q. Isee. Now, at the time the officers searched Powell where 
was he inthe room? A. Standing as he was when I walked in. That 
was at the bed, right beside the bed, that is. 

Q. On the righthand side or the lefthand side? A. On the right- 


hand side. 

Q. Did you see any of the others searched? A. No. 

Q. Now, when you say you saw -- which officer searched? A. 
That, Iam not certain of because it was more than one officer in the 
room and I had my mind on what I had to do. 

Q. Oh, Isee. How many officers were in the room now? A. 
Officer Fogle, Brewer, and I don't know the other one’s name. He 
came along. He was with Officer Brewer when they came in the front 
door. 

Q. So there were several officers in there now and they were still 
searching the men? A. Yes. 

Q. Now, then, and you heard them say to the men, "don't move”. 
You heard that, didn't you? A. Yes. 

119 Q. Now, did the officers -- let me ask this: Did anybody move 
after they said that? After the officers said don't move, did anybody 
move? A. Well, they were getting restless, you know. 

Q. No, the question is did anybody move after the officers said 
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don't move? <A. I don't know. I really don't know. 
Q. Now, which officer was having you open your overnight bag? 


A. I believe it was the officer that came with Officer Brewer. 

Q. And while you are opening it, did he stand and watch you? 
A. Naturally. 

* =F 4 * * * 

Q. Isee. Now then, were you in the room when this bag that 
you referred to as a -- what was it? Was it a piece of cellophane paper 
that you saw? A. What bag do you mean? 

Q. Did you see some cellophane or some kind of bag in the room? 

120 A. Where in the room? What bag are you talking about? I don't 
understand what bag you are talking about. 

Q. Did you see more than one cellophane bag? A. No. No, 

I didn't. 

Q. Well, now, were you the -- when did you leave home? 
A. Tobe arrested? Or -- 

Q. Yes. A. Iwas about the last one to leave. 

Q. And who was in the room with you at that time? A. Officer 
Brewer. 

Q. And had he -- was he still searching the room? A. Yes. 

Q. And were you present when he found a cellophane bag? A. 
Yes, I was. 

Q. Did he ask you anything about the bag then? A. No, he just -- 
he showed it to me. 

Q. And what did you say? A. Well, Iwas surprised. I didn't 
say anything. I said, "Oh, my goodness". 

Q. Thatis all you said? <A. Yes. 

Q. You and Officer Brewer were the only ones in the room at the 
time that this bag was found? A. Yes. 

121 Q. Now, where was the bag, Mrs. Wilson? Where did Officer 
Brewer pick it upfrom? <A. Under the radiator. 
Q. Was it stuffed way back under the radiator? A. No. 
Q. How was it then? A. Well, about half of it was sticking out 
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Q. But then you didn't hear the officer say anything until you came 
back? A. If I did I don't remember. 

116 Q. Now, then did you see the officers search the individuals 
who were there? A. Yes. 

Q. Did you see the officers search the defendant Brown? A. I 
am not positive. 

Q. Well, now, when I ask you the question as to whether you saw 
the individuals, --- maybe I will put it this way: Whom did you see the 
officers search? A. I saw them search Cotton Powell. 

* Me x * * x 

117 Q. Yes. Anyone else? A. No. I wasn't paying that much 
118 attention because they had me opening my overnight bags. 

Q. Isee. Now, at the time the officers searched Powell where 
was he in the room? A. Standing as he was when I walked in. That 
was at the bed, right beside the bed, that is. 

Q. On the righthand side or the lefthand side? A. On the right- 
hand side. 

Q. Did you see any of the others searched? A. No. 


Q. Now, when you say you saw -- which officer searched? A. 


That, Iam not certain of because it was more than one officer in the 
room and I had my mind on what I had to do. 

Q. Oh, Isee. How many officers were in the room now? A. 
Officer Fogle, Brewer, and I don't know the other one’s name. He 
came along. He was with Officer Brewer when they came in the front 
door. 

Q. So there were several officers in there now and they were still 
searching the men? A. Yes. 

Q. Now, then, and you heard them say to the men, "don't move". 
You heard that, didn't you? A. Yes. 

119 Q. Now, did the officers -- let me ask this: Did anybody move 
after they said that? After the officers said don't move, did anybody 
move? A. Well, they were getting restless, you know. 

Q. No, the question is did anybody move after the officers said 
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don't move? <A. I don't know, I really don't know. 

Q. Now, which officer was having you open your overnight bag? 
A. I believe it was the officer that came with Officer Brewer. 

Q. And while you are opening it, did he stand and watch you? 

A. Naturally. 

* ME ME aE * * 

Q. Isee. Now then, were you in the room when this bag that 
you referred to as a -- what was it? Was it a piece of cellophane paper 
that you saw? A. What bag do you mean? 

Q. Did you see some cellophane or some kind of bag in the room? 

120 A. Where in the room? What bag are you talking about? I don't 
understand what bag you are talking about. 

Q. Did you see more than one cellophane bag? A. No. No, 

I didn't. 

Q. Well, now, were you the -- when did you leave home? 
A. Tobe arrested? Or -- 

Q. Yes. A. Iwas about the last one to leave. 

Q. And who was in the room with you at that time? A. Officer 
Brewer. 

Q. And had he -- was he still searching the room? A. Yes. 

Q. And were you present when he found a cellophane bag? A. 
Yes, I was. 

Q. Did he ask you anything about the bag then? A. No, he just -- 
he showed it to me. 

Q. And what did you say? A. Well, I was surprised. I didn't 
say anything. I said, "Oh, my goodness”. 

Q. Thatis all you said? A. Yes. 

Q. You and Officer Brewer were the only ones in the room at the 
time that this bag was found? A. Yes. 

121 Q. Now, where was the bag, Mrs. Wilson? Where did Officer 
Brewer pick it upfrom? A. Under the radiator. 
Q. Was it stuffed way back under the radiator? A. No. 
Q. How was it then? A. Well, about half of it was sticking out 
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so that you could see it. It was noticeable because some of the contents 
had fallen out. 


* 3 ae * * 

Q. Now, was your mother in the next room? A. Yes. 

Q. So that -- was the door to the next room open? A. Yes. 

Q. So that your mother could hear what was going on? <A. Yes, 
I guess she could. 

Q. Very well: Now, then, had you seen -- what is this person's 
name -- Cotton Powell? Is thathis name? A. Yes. 

Q. Did you know Cotton Powell? A. Yes, I knew him through 

122 his brother. 

Q. Had Cotton Powell been to your room before? A. He had 
been to my house before asking for his brother. 

Q. And had the defendant Brown been to your house before? 


A. Never. 


Q. Had Henson been to your house before? A. No. 
x aac ok * * x 
Q. But then, other than Powell, all the other men whom you 


have indicated were coming to your house for the first time? A. That 
is right. 


Q. Did you at the time you made your statement to the officers, 
123 did you tell them that you had four children in the house? A. You 
mean at headquarters? 


Q. Atanytime. A. Well, yes, I told them I had children. 

Q. You told them that you had four children there? A. That is 
right. 

x * * * * * 

Q. Did I understand your testimony -- I am a little confused be- 
tween reading the statement and what you said. Was it your testimony 
that you did tell the police that a Stevenson had left marijuana with you? 
A. That was in the statement, yes. 


Q. And that is what you told the police? A. I mean, that is what 
they stated, yes. 
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3 3 * * ¥ * 
REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. I show you that statement, Mrs. Wilson, in the lower right- 


hand corner and ask you whose signature is that? A. That is my signa- 
124 ture. 


THE DEPUTY CLERK: No. 6. 
BY MR. McLAUGHLIN: 
Q. And is that the statement that you gave to the police? A. Yes, 
sir. 
Q. On the day of your arrest at Police Headquarters. Is that 
right? A. Yes, sir. 
Q. And that is the same statement shown to you by the defense? 
A. Same statement. 
MR. McLAUGHLIN: I will offer it. Do you have any objection? 
MR. HARRIS: I have no objections to it. 
THE COURT: It will be received. 
MR. McLAUGHLIN: I might say -- may we approach the Bench, 
your Honor, in case the jury wants to see it? 
* * 5 * * Sa 
125 Thereupon 
ALVAN J. BROWN 
was called as a witness by the Defense, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 
co Bs x 5 * ae 
Q. And you are presently being held in the District Jail. Is that 
correct, sir? A. Yes, sir. 
Q. What was your address prior? A. 458 New Jersey Avenue, 
Southeast. 


Q. That is in the District of Columbia? A. Yes, sir. 
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Q. All right. Have you been convicted of previous crimes, -- 


A. Yes, sir. 
126 Q. Mr. Brown? A. Yes, sir. 

Q. Tell his Honor and the ladies and gentlemen of the jury the 
crimes of which you have been convicted. A. I can't remember the 
years exactly but I have been convicted of petty larceny, I think, three 
times; attempted robbery and simple assault. 

* * * * * * 

Q. Very well., Now, then directing your attention to July the 
26th of last year, did there come a time that you went to the home of 
Mrs. Wilson? A. I did. 

Q. And now, in your own words, tell his Honor and the ladies 
and gentlemen of the jury what transpired from the time that you were 
in there until you were arrested and after you were arrested, and just 
in your own words, what happened. Take your time and speak clearly 
and distinctly. A. Well, I was -- met with Cotton Powell and Phillip 
Branson -- 

THE COURT: Can you speak a little louder, please? 

THE WITNESS: I say I was met with Cotton Powell and Phillip 
Branson somewhere along Fourth Street. I just can't say where because 

127 I can't remember exactly. And we went to 461 M Street where 
Cotton was going to pick up a pair of pants of his. 

And when we got there Cotton stopped in Evelyn Wilson's room 
and asked for his brother, and I think she told him he was asleep. So 
we came in and sat around and were talking and just about what, I can't 
recall either now. 

BY MR. HARRIS: 

Q. You couldn't tell it anyway. Goahead. A. AndI guess we 
had been there about ten minutes when the officers came in. 

Q. All right. Now, let me stop you for a moment. Where were 
you when the officers came in? Asa matter of fact, I would like for 
you at this point to tell us where every person was to the best of your 
recollection. A. To the best of my recollection, Cotton was either 
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sitting or kneeling on the -- beside the bed or sitting on the bed, on 
the far side from me near the door. 

Phillip Branson was near the front by the window. I was sitting 
over across from Phillip Branson in a chair right alongside the bed. 
Charles Henson was sitting right in front of me on the bed. 

Q. Now, what happened when the police came in? A. Isawa 
policeman go past -- uniformed -- 

128 Q. No, you didn't understand my question. What happened when 
the police came into the room? A. Well, he told everybody to stay 
right where they were. 

Q. And what did the people in the room do? A. Stayed where 
they were. 

Q. Now, then what happened after that? A. Well, they searched 
Cotton. Both policemen searched him. The two uniformed policemen, 
they just watched everybody. 

Q. Allright. Now, were you searched in that room? A. Yes, 
sir. 

Q. Andby whom? A. Officer Fogle. 

Q. And where in the room were you when you were searched by 
Officer Fogle? A. Standing in front of the chair. 

Q. And the chair was near the bed, yousaid? A. Yes, sir. 

Q. Now, then while you were in the room did the officers 


discover any objects at all to confront Mrs. Wilson or anyone else 


with? A. They found some marijuana. 

Q. Where did they discover that? A. Under the bed in a suit 
box. 

129 Q. All right. Now, then you were taken down to the patrol wagon. 

Is that correct? A. Yes, sir. 

Q. Up to that time had anything been said to you about a glassine 
bag? <A. No, sir. 

Q. Did there come a time when you were questioned at Police 
Headquarters? A. Yes, sir. 

Q. And who questioned you then, if you recall? A. Detective 
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Brewer, Officer Fogle. 

Q. Now, did they ask you about the glassine bag? A. Yes, sir. 

Q. To the best of your recollection what did they ask you and 
what questions did they ask and what answers did you give? A. They 
asked me wasn't it mire and I told them it wasn't mine. And they said 
the girl said it was mine and I said it is still not mine. 

Q. Now, Mr. Brown you have heard the officers testify here, 
haven't you? A. Yes, sir. 

Q. You heard the officers say that you told them that you got 
your supply from a person named Storey in New York? A. I heard that. 

130 Q. Did you tell the officers that? A. No, sir. 

Q. Now, would you tell us what you did tell the officers, please? 
A. Well, all I told was -- denying that it was mine; that anytimeI _ 
ever had it or didn't -- 

Q. Well, then --Iam sorry. DidIcut you off? A. Having 
had it; never seen it. 

Q. Iask you now prior to the time that the officers showed you 
this bag, had you ever seen it before? A. No, sir. 

Q. Did there come a time when you were visited at the District 
Jail by an officer? A. Yes, sir. 

Q. Do you recall which officer it was? A. Officer Fogle. 

Q. At that time did he question you about the contents of this 
glassine bag or this glassine bag? A. Yes, sir. 

Q. What questions did he ask you? What answers did you give? 
A. He asked me wasn't it mine, just about the same questions he asked 
me at headquarters. 

Q. And your answer? A. I denied it. 

131 Q. Then your testimony is that you know nothing at all about the 
glassine bag, its contents, which was found in Mrs. Wilson's room? 
A. No, sir. 

3 5 a % x * 
CROSS- EXAMINATION 
BY MR. McLAUGHLIN: 
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* x x * * ok 
Q. Now, on July the 26th of 1956, where did you work? 
132 A. I wasn't working anywhere. 
* 


* * * * * 


Q. How were you living? A. I was gambling. 
* Ke x * 5 * 


Q. What kind of gambling do you do? A. I play crap. 

ate * * ae * ca 

Q. Where were you shooting craps in July of '56? A. Various 
places through Southwest. 

* * * aK oe mm 

Q. In alleys or regular gambling houses or what? A. Alleys, 


gambling houses. 
ae * * x * a 


133 Q. At the time that you were arrested on July the 26th how much 


moneys did you have on you? A. I had $237. 

Q. Two hundred? A. And $37. 

Q. What? A. $237. 

Q. $237? A. Yes, sir. 

Q. And where did you get that much? <A. Some of it I hit the 
numbers for. 

* * * * x ok 

Q. Oh, Iknow. My question was this: You were arrested on 
July the 26th, is that right, of '56? A. Yes, sir. 

134 Q. Now, how long prior to that date had you hit the numbers? 

A. About three weeks ago. 


* * * * * * 


Q. How much did you win on it? A. $135. 
* * * * * * 


135 Q. And the rest of the moneys you had made where? A. In the 


alleys. 
Q. Shooting crap in the alleys? A. And different houses. 
* * * * * * 
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136 Q. Well, now, what were you doing in this apartment on this day? 
A. I come there with Cotton Powell. 
Q. For what purpose? A. To get his pants. I was just with 
him, just along with him; that's all. 
Q. Do you know what Charlie Henson was doing there? A. No, 
sir. 
Q. Had you known Henson prior to that time? A. I have seen 
him around Southwest. I know him casually. 
Q. All right. And now about Branson, do you know what he was 
doing in that apartment? A. I know him casually. 
Q. Do you know why he was in the apartment that day? A. He 
was along with me. 
Q. He was along with you? A. Yes, sir. 
Q. Well, did you know at that time that Branson was a drug ad- 
dict? A. Yes, sir. 
. What? A. Yes, sir. 
Did you also know at that time that Henson was a drug addict? 
Yes, sir. 
* * *x x * 
Q. Now, when the police arrived they found some cookers on the 
mantlepiece, did they not? A. Yes, sir. 
Q. Well, now, you know what I mean by cookers? A. Yes, sir. 
Q. Those are the cookers. Is that right? A. Yes, sir. 
Q. Now, how did they -- what do you mean those are the cookers? 
A. It means that -- these are the ones that I have seen here. 
Q. I know, but I meant when I asked you if there wasn't some 


cookers on the mantlepiece and you said yes. Is that right? A. It's 
been established that they were there. 
Q. Well, I meant what did you mean when you said they were 


138 cookers? Explain why you said they were cookers. A. Because 
you can cook dope in it. 
Q. How are they used to cook dope in it? A. By putting a match 
and water to it. 
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Q. And where do you put the dope? A. Put it in your arm. 

Q. I mean, how do you put it in those things, in the cookers? 
A. It's according to the way that you have, it. 

Q. In other words, you mean the strength of the narcotics; is 
that what you mean, depending upon your habit? A. No, I don't mean 
it like that. I mean it is according to the way that you have it. If 
it's in -- 

Q. You mean, if it's in a capsule or if it's in bulk. Is that right? 
Is that what you mean? A. Yes, I guess that is what I mean. 

Q. Now, when you were in that apartment weren't all of you 
gathered up around that mantlepiece there in the apartment at one time? 
A. No, not that I can think of. 

Q. Now, try to think hard. Wasn't there a couple -- wasn't 
there a time when you were all gathered around the mantlepiece there 
around the fireplace there? A. No. 

139 Q. You never were? A. No, sir. 

Q. Now, do you know where the radiator was in the room that 
they were doing all the talking about here? A. Yes, sir. 

Q. Isn't that radiator in the front of the room, or radiator- 
heater, some people call it? A. Yes, in the front of the room. 

Q. And it is right beside a window too, isn'tit? A. It is under- 
neath the window. 

Q. What? A. It is underneath the window. 

Q. Underneath the window. Now, when the police came there 
you were looking out that window, weren't you? A. No. 

Q. Didn't you see a policeman in uniform pass there? A. Come 
past the door. 

Q. No. A. Inside. He was inside of the -- inside of the house 
then. 

Q. No, before the police came in the house, didn't you see a 


policeman on the street as you looked out thatwindow? A. No, sir. 
140 Q. Weren't you looking out that window just before the police 


came? A. No, sir. 
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Q. Well, what were you doing near the window? A. I wasn't 
near the window. My back was to the window. I was near the bed. 

Q. Well, if your back was to the window you were standing 
right over the radiator, weren't you? A. No, sir. 

Q. Well, wasn't the radiator under the window? <A. The bed 
is about two feet, maybe, from the window; maybe it is a little better 
than twofeet. Directly behind me, maybe a foot or about -- it's a 
little more than two feet. It's a little more than two feet. 

Q. That is the radiator was two feet in back of you? A. I can't 
judge too well because it's the first time I had been there. 

Q. The radiator was in back of you. Is that right? A. Yes. 

Q. Two feet in back of you. Well, now, you were the closest 
one to that radiator, weren't you? <A. No. 

Q. Who was closer to the radiator? A. Phillip Branson was 
closest to the radiator. 

141 Q. Wasn't he over near the bed? A. No. 

Q. When the police came in, isn't he the one that put the needle 
in the mattress to get rid of it? A. I didn't see him. 

Q. What? A. I didn't see him. 

Q. You heard the police officer testify to that. Does that refresh 
your recollection? A. I heard him testify to that. 

Q. Well, does that refresh your recollection that Branson was 


near the bed where he put the needle in the mattress to get rid of it? 
A. No. 
Q. You say that didn't happen or youhadno-- A. I didn't see 


him. 

Q. You didn't see it. Now, when the police left -- brought every- 
body out of the room, you -- that is, you were the last man to leave the 
room, weren't you? A. No, sir. z 

Q. Isn't it a fact that you were the last one; the only one that re- 
mained after you was Miss Wilson? A. No, sir. 

Q. Who remained after you? A. Phillip Branson and Charles 

142 Henson. 
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Q. You mean, they took you out first? A. Took me and Cotton 
Powell out first. 
Q. Out first? A. Yes, sir. 


Q. Now, when you were brought down to Police Headquarters in 


the narcotics bureau you were seated right next to Miss Wilson, weren't 


you? <A. No, sir. 
Q. You deny that you talked to her down there at all? A. No, 


Q. She didn't ask you why you dropped the stuff on the floor? 
A. No, sir. 
Q. You deny that you told her you had to get rid of it? A. I 
do deny it. 
You deny that anything like that happened? A. Ido. 
Well, did the police ask you about the glassine bag? <A. Yes, 


And didn't you admit at that time that it was yours? <A. No, 


And that you had bought it from a man in New York? A. 


What? <A. No, sir. 
Now, sometime after at Police Headquarters, Officer Fogle 
went down to jail to see you, didn't he? A. Yes, sir. 
Q@. And when he went down to jail to see you he had another man 
with him, didn't he? A. Yes, sir. 
Q. And didn't he tell you the other man was a Federal Bureau 
of Narcotics agent? A. No, sir. 
Q. Didn't he tell you the reason why he was bringing the Federal 
Bureau agent was so that they could trace the man in New York? 
A. No, sir. 
Q. You deny that ever happened? <A. I deny he introduced 
him to me. 
Q. Well, did he stand right along side of him while he talked to 
you? A. Sat there and listened. 
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Q. And he didn't tell you who he was? A. No, sir. 
Q. And he didn't tell you at that time that they were trying to 
144 find out your source in New York? A. No, sir. 

Q. Nothing like that happened at all? A. Didn't talk to me about 
New York at all. 

Q. Well, what did they talk to you about at that time? A. They 
talked to me about going out in the street, trying to get a buy on some- 
body. 

Q. Did they ask you who your source of supply was? A. No, 
sir. 

Q. Well, why did they ask you to go out and geta buy? <A. Be- 
cause they thought I might know somebody. 

Q. What? A. They thought I might know somebody. 

Q. Know somebody that did what? A. That sold narcotics. 

Q. And you say they had no other conversation with you? <A. No, 
sir. 

MR. McLAUGHLIN: That is all I have of him, your Honor. 

REDIRECT EXAMINATION 
BY MR. HARRIS: 
Q. Just a couple of questions, Mr. Brown. You gave the -- Mr. 


McLaughlin, in response to a question as to how you were making your 
living, you gave a date of April the 5th, 1956. 
145 How does that date stand out so well in your mind, sir? A. That 
is the day I got out from the simple assault charge. 
Q. And had you tried tofind work? A. Well, in fact, I had 
worked. 


You had worked? A. Yes, sir. 
And what kind of work were you doing? A. Construction work. 
What happened to that job? <A. I quit it. 
And was that when you hit the numbers? A. Yes, sir. 
And since then that is how you made your livelihood? A. (The 
witness nodded affirmatively. ) 
Q. Now, then, Mr. McLaughlin asked you did you at any time in 
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the presence of the officers or otherwise after your arrest have a con- 
versation with Mrs. Wilson. A. Could I have that question again? 

Q. Did you at any time after your arrest have a conversation 
with Mrs. Wilson? A. No, I didn't have any conversation with her. 

Q. Had you seen Mrs. Wilson before? A. No, sir. 

146 Q. And your testimony is that when Officer Fogle and Agent Wil- 
son came to the jail they asked you to try to make buys on other people 
so to turn them into the police. Is that it? A. Yes, sir. 

Q. And what was your response to that? A. I told them I didn't 
know anybody. 

Q. Did they offer you any reward for doing this? A. They said 
I could get on bond. 

Q. Iask you finally, did you have anything at all to do with the 
glassine bag and its contents that's been testified to here? A. I didn't 
even know it was a glassine bag there. 

Q. You had nothing at all to do with it? A. Nota thing. 

x * ae x * * 

MR. HARRIS: With that, may it please the Court, the defendant 
rests. 

5s * * * * 5 

147 IRVIN W. BREWER 
was recalled as a witness by the United States, and having been previously 
duly sworn by the Deputy Clerk, resumed the witness stand and testified 
further as follows: 

DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Officer Brewer, on July the 26th of 1956, when you say that 
you went to those premises, 461 M Street, Southwest, as you approached 
those premises before going in them, did you observe anything as you 
approached the premises? A. The defendant Brown was standing in 


the window. Rather, I could see him through the window. 
* Bd * XE * * 
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CROSS- EXAMINATION 
BY MR. HARRIS: 

* bis * * * * 

148 Q. Isee. And you can't be mistaken that it was the defendant 
Brown that you saw? A. No. Iam not mistaken about that. 

Q. No. Who else did you see through the window? A. That -- 
he was the only one I saw through the window. 

Q. What else did you see through the window then? A. That 
was all. I only saw one person. 

Q. Now, was this person that you saw across the room or stand- 
ing right by the window? A. He was standing by the window in the 
position right in the middle of the room, rather the middle part of the 
room. 

Q. Officer, we would like actually -- how large is this room? 
A. I would say it isa room about as far as from here down to where 
you are, long, or a little further; about to the end of the bench, about 
right there. 

Q. The room is that long? A. Yes, sir. 

149 Q. The room is about twenty--twenty-one feet long? A. I 
would say around seventeen. 

Q. About seventeen feet long? A. Yes, sir. 

x * x aK sd * 

150 Q. At any time what could you see from the window? A. All 
you could see in the window was the front part of the shape of anybody 
standing in the front part of the room. 

Q. All you could see was the shape. Is that correct? <A. Yes, 
or the person whoever -- 

Q. Isee. Now, are there one or two windows there? A. As 
I recall, there is one side window and two large front windows. 

Q. Now, which of these windows did you look through? A. The 
side. 

Q. You looked through the side window? A. That is correct. 


Q. Iam confused now. Would you please tell us, Officer Brewer, 
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where was the side window in this room? A. Well, you might say 


there is a bay front to that piece of room in which the side closest to 
the steps is. Here is a window and then on the front there is two win- 
151 dows. 

Q. Iask this now: Did you stand still and look in this window? 
A. No, sir, I didn't. 

Q. You just looked in as you were going by? A. AsI was ap- 
proaching the premises; yes, sir. 

Q. Isee. And the person that you saw, what was he wearing? 
A. I couldn't, I couldn't recall. I couldn't tell exactly what the per- 
son was wearing. 

Q. And you only saw one person? A. Yes, sir. 

* * od x * aK 

Q. Officer Brewer, from the -- how long was it from the time 
that you looked in the window and saw a person until you got in the 
room? A. Oh, I would say it might have been a minute, two minutes. 

Q. Was the person standing in the same spot when you got there? 
A. No, sir. 

Q. The person had moved? <A. When we got into the room, into 
the front door or to the door to the room? 

152 Q. Intothe room. A. You say was the same person standing 

there? 

Q. Yes, sir, that you had seen at the window? A. Yes, sir. 

Q. Then am I correct in this, Officer Brewer: The window is 
on the left as you enter this room? A. Yes, the window would be on 
the left; yes, sir. 

Q. And on this left side where you entered the room you found 
three men standing. Is that not correct? A. That is incorrect, sir. 

Q. Well, do you recall testifying earlier -- as a matter of fact, 
it was yesterday. Do you recall testifying yesterday that when you en- 
tered the room that there were three on the left side of the bed? 
A. Now, as I entered the room, sir -- 

Q. Do you recall that first? A. That would be on my right 
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side, facing the bed, but if you turn around and face the doorway from 
which I just came in it would be on the left side of the bed. 

Q. Well, I guess I messed that up. That didn't help. But I 
think we should have it clear now for my own sake. As you face this 
bed as you go in the room you face the bed. Is that correct? A. That 

153 is correct, sir. 

Q. Now, then the windows are to the left of the bed as you face 
the bed? A. That is correct. 

Q. And when you entered the room there were three men stand- 
ing to the left of the bed as you faced, entering the room? A. Stand- 
ing to the right of the bed. 

Q. Three men to the right of the bed? A. That is correct, sir. 

Q. Isee. That helps me. And who were those three men? 

A. Phillip Branson, Cotton Powell and Charles Henson. 

Q. All on the right of the bed? All on the right of the bed? 
A. Yes, sir. 

Q. Now, then, Officer Brewer, did you stop in the doorway to 
the room and talk with Mrs. Wilson? A. I stopped in the vestibule 
that led to the doorway of the room. 

Q. But in going to the room did you not see the defendant Evelyn 
Wilson at the door and stop and talk with her so you could -- while you 
looked in the room? A. She came out of that door. 

154 Q. Did you stop and -- perhaps you are not understanding me. 
Did you stop and talk with her at that door while she was standing in it? 
A. AslIrecall, if there was any conversation -- 

Q. Perhaps, Officer, you don't understand. I know you are try- 
ing to answer, but if you give me an answer then you can explain. 

I don't want to cut you off. But did you stop and talk with her in 
the doorway leading to the room? A. I may have asked her what her 


name was momentarily. 
* * * * a * 
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[Filed June 28, 1957] 

MOTION FOR SUPPRESSION OF EVIDENCE 
156 Washington, D.C. 

Friday, January 18, 1957 

The above-entitled action came on for hearing on motion of de- 
fendant for suppression of evidence before the HONORABLE CHARLES 
F, McLAUGHLIN, United States District Judge, in the forenoon. 

APPEARANCES: 

On behalf of the United States: 


ARTHUR F. McLAUGHLIN, ESQ., 
Assistant United States Attorney. 


On behalf of the defendant: 
WILLIAM B. HARRIS, ESQ. 


157 PROC EEDINGS 





THE DEPUTY CLERK: Shall I call the first motion, Your Honor. 

THE COURT: The first motion. 

THE DEPUTY CLERK: United States vs. Alvin J. Brown; Mr. 
Harris, Mr. McLaughlin. 

THE COURT: Counsel may proceed in the motion. 

MR. HARRIS: May it please the Court, this is a motion to sup- 
press, and the circumstances are such that the defendant contends that 
his arrest was illegal, and therefore any material found as a result 
of the search after the illegal arrest was unlawfully seized and should 
be suppressed. Under those circumstances, Your Honor, I think it is 
customary that the Government has the burden of showing that the ar- 
rest was proper. 

THE COURT: Your contention is that the arrest is illegal? 

MR. HARRIS: Yes, Your Honor. 

THE COURT: On what ground? 

MR, HARRIS: On the ground that there was no probable cause for 
the arrest of this defendant; and, further, there is no basis for attributing 
the material that was found to him, Your Honor. 
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THE COURT: What is the basis for the contention that there is 

no probable cause? 
158 MR. HARRIS: As I understand it, Your Honor, the defendant 

was present in the house, and that some time afterwards the police 
came in, and at that time the defendant was just seated there doing 
nothing; and that I understand further that all times he was under obser- 
vation of the officers who were conducting, shall I say, the raid. Nothing 
was found on the person of the defendant, and he was taken out into the 
squad car and then subsequently, either in the squad car or at Head- 
quarters, I do not recall at the moment which is the proper thing, this 
defendant was charged with the possession of narcotics which the offi- 
cers found on a search of the premises after the defendant had left. 

That is the situation, as I understand it, Your Honor. 

THE COURT: After he had left? 

MR. HARRIS: After he had been taken out by the officers who made 
the arrest. They searched the premises then. 

THE COURT: What were the circumstances under which the offi- 
cers went into the premises? 

MR. HARRIS: That I do not know, Your Honor. They just came 
in, as I understand it, and said that they were police; had everyone sit 


there, and then searched the parties present and found nothing on the 
defendant. 
THE COURT: Have you anything upon which to base a claim that 
159 the officers in entering the property entered it illegally? If they 


entered the premises illegally, and the defendant was in the premises, 
and they found contraband material, found this illicit material in the 
premises, the mere fact that they did not actually pick the material up 
until after the defendant had left the premises, which the Court under- 
stands to be the basis for your contention of illegality, it would not 
impress the Court as being a sound basis for the contention that the 
material was obtained under such circumstances to cause it to be sup- 
pressed as evidence. 

MR. HARRIS: May I point this out to the Court, please? The 
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situation takes on somewhat of a uniqueness, Your Honor, in view of 
the fact that the indictment does not charge the person whose room it 
was with possession of these narcotics. And to really charge this de- 


fendant with narcotics in a great measure puts him in not only a unique 


but an anomalous situation. Iam fully cognizant of this, Your Honor, 
that unless the defendant has an interest in the premises or he said 
that these narcotics were his and taken from him illegally, I have in 
my Own mind, Your Honor, a question of how does he have standing 
to say "suppress" except that Iam also mindful of, I think it is Rule 
41, if 1am not mistaken, of the Federal Rules of Criminal Procedure, 
that says that a party aggrieved has a right to ask that matter that is 
charged with him be suppressed. 

160 So that it seems very peculiar that the woman in whose room it 
was wasn't charged with the narcotics. 

THE COURT: You are not representing the woman here. She 
is not involved in this. 

MR. HARRIS: No, Iam not representing the woman, but Iam say- 
ing that the position that it puts the defendant in -- I am trying to get 
to the situation -- ordinarily the cases say that in order to be allowed 
to entertain the motion to suppress you either have to have an interest 
in the premises or an interest in the goods that you are asking to be 
suppressed, unless you fall under the situation where you are a party 
aggrieved. 

I say that the defendant comes in under the situation where he is 
a party aggrieved. Therefore it means that the question arises as to 
whether or not his arrest was proper, and the attributing of the goods 
to him proper. 

I have looked through the books, Your Honor. The closest I 
think that I could come to it actually was a California case where we 
had a similar situation where a man was present in an establishment 
and he was not seen to do anything. There the California court said 
unless the officer had some reason to arrest and search the particular 
individual, that the matters recovered should have been suppressed. 
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The Federal cases point out that perhaps since he is a party ag- 
grieved, he has standing to say so. 

161 I think that is the position that Iam in. I think we have to explore 
this. I do not know as a fact, Your Honor, under what basis or under 
what theory the officers entered the premises in the first place. I 
don't know that. There is nothing that I can find from the record that 
shows they had a warrant to enter. So under those circumstances I 
think the arrest is questionable until it is shown to the satisfaction of 
the Court that they had a proper reason for entering the establishment. 

It is the position of the defendant that he was merely sitting 
there doing nothing, Your Honor; that he did not have this contraband. 

THE COURT: It isn't very much for the Court to pass on, unless © 
you are going to ask the Court to assume -- 

MR. HARRIS: What I can do -- I can have the defendant take the 
stand and relate to Your Honor the circumstances under which he was 
arrested. Then it would be the duty of the Government to show the other. 

THE COURT: Would they coincide with your statement? 

MR, HARRIS: I think that it would coincide. 

THE COURT: That he was in the premises and that the police 
came in and he went out, or maybe they went out with him, and that 


they went into the room and found material that he was charged with? 
MR. HARRIS: Possession of narcotics, Your Honor. 
162 THE COURT: I will hear the Government on this. 
MR. McLAUGHLIN: Of course as far as listening to my friend's 
argument, I think this defendant has to claim some interest in the prem- 


ises or some interest in the property seized. 

The defendant filed a motion to suppress the evidence in this case. 
From the statement of my friend, the defendant contends that no evi- 
dence was ever taken from him. So if there is no evidence taken from 
him, and he does not claim any ownership in the premises where the 
property was taken, I do not see where he has any standing at all in 
court. 

Of course, as far as his arrest is concerned, whether that was 
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illegal or not, the Court is not interested in that at this time because 


there is an indictment against the defendant; and whether the Government 


can show that he owns this stuff that was found after he was taken out 
of course is a question of evidence during the course of the trial. 

THE COURT: The Court will allow counsel to make a record if 
he wishes to substantiate the verbal statements he has made. It is 
only for the purpose of allowing you to make a record, but Iam not 
impressed with the validity of your contention that you are in the 
position here to prevail on this motion. 

MR. HARRIS: May I for Your Honor point out that I have tried 
very honestly to point to the Court the very thing that Mr. McLaughlin 


163 has re-emphasized. May Iask Your Honor's attention to a case 


in this particular District, United States v. Freeman, 144 Fed. Sup- 
plement 669, wherein it contains language in this fashion: That evi- 
dence obtained in violation of the Fourth Amendment may be suppressed 
on motion made by party aggrieved. 

In that case there again they had the question of whether or not 
there was a valid searchwarrant. 

The cases also point out, that is, the books as I go through them 
in regard to the standing to raise the question, that is to suppress, even 
though he disclaims the ownership, they point also to Hopson v. United 
States, 226 Fed. 2d 890, and they also refer to United States v. Fowler. 

THE COURT: What is the Hopson citation? 

MR, HARRIS: 226 Fed. 2d 890. Also the United States v. Fowler 
in 17 Federal Rules Decision 499 at page 502. 

Then the California case that I referred to, Your Honor, is People 
v. Yeen 302 Pacific 2d 616. 

In those cases, the question of whether or not there was a search- 
warrant, and there was also the question in those particular cases whe- 


ther they had either an interest in the premises or in the goods. Here 


we have simply a party aggrieved. 
So with that, Your Honor, I can have the defendant relate to Your 
164 Honor the circumstances under which he was arrested and how 
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it was that these goods were attributed to him, as far as he knows. 
THE COURT: He can take the stand. 
Thereupon 
ALVIN J. BROWN 
* oe x 
DIRECT EXAMINATION 
BY MR. HARRIS: 
Q. Will you state your name to the Court, please? A. Alvin 
Jesse Brown. . 
Q. Directing your attention to on or about July 26, 1956, did 
you visit the premises here in theDistrict of Columbia? A. I did. 
Q. Will you tell us where the premises are? A. I think the 
address is 461 M Street, Southwest. 
Q. And that is in the District of Columbia? A. District of 
Columbia. 
Q. With whom did you go there? A. Marshall Powell and Charles 


Henson and Phillip Ransom.[Branson]. 


Q. Whose premises are they, if you know? A. Well, I was told 
165 it was Evelyn Wilson's. 

Q. Did you see someone in these premises? A. When I went 
there Evelyn Wilson was there. 

Q. Isee. About what time of the day or night was it that you 
were in these premises? A. Something like 6 o'clock. I think it was 
about twenty minutes to 6. 

Q. Do you recall certain men coming in, police officers? A. 
Yes, I do. 

Q. How long had you been there when the police officers came? 
A. About fifteen or twenty minutes. 

Q. Tell us, if you know, how they gained entry, just what hap- 
pened at the time they came in. <A. Well, they just walked in. The 
door was open. The front door was open. 

Q. Did they knock? A. And the room door -- 

Q. Did they knock? A. No. 
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Q. Tell us where this room is situated, if you will. A. Itis 
about two steps from the front door. It is on the left, I believe. I 
think it is on the left, two steps from the front door. 

THE COURT: Was this an apartment house? 

166 THE WITNESS: No, it is a regular house, but it is in rooms. 
It is rented out in rooms. 

THE COURT: You come in a hall and then you turn to the left and 
you go into this room where you were? 

THE WITNESS: Yes. 

THE COURT: All right, you were in the room where they turned 
to the left and went in? 

THE WITNESS: Yes, sir. 

BY MR. HARRIS: 

Q. How many officers came in? A. There were four officers 
altogether. One kept straight through and three came in the room. Two 
detectives and one uniform officer. 

Q. What did they do when they came in the room? A. When 
they first came in they wanted to know who was "Cotton," and all of 
them searched Cotton. That was Marshal Powell. 

Q. What happened next? A. Then they started searching the 
room, and they wanted to know where the girl was at. 

Q. Was she present? A. She had went out to the bathroom. 

Q. Were you searched? A. Yes, I was the next to the last one 
searched. 

Q. While they were searching the other persons present, where 

167 were you? A. Sitting beside the bed. 

Q. Did you make any move while sitting there? A. I couldn't 
make any move. 

Q. The question was: Did you make any move? A. No, I didn't 
make any move. 

Q. When the officers searched you, what if anything did they find 
on you? A. They didn't find anything but my money. 

Q. Did there come a time -- let me ask you this question: Did 
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the officers that entered say that everyone was under arrest? A. No. 


Q. At the time that they searched you, did they say you were 


under arrest? <A. No. 

Q. Well, after they searched you, what did they do with you? 
A. They lined us up at the door and carried us out two at a time and 
put us in the patrol wagon. 

Q. Had they told you yet that you were under arrest? A. No, 
they hadn't told me yet. 

Q. Now then, did there come a time when they charged you with 
having had some narcotics? A. Yes, sir. 

168 Q. When and where was that? A. That was at police headquarters. 

Q. And this was the first time that you had had any knowledge of 
anything about what they were charging you with? A. Well, they said 
they was going to charge me when I was in the squad room after they 
talked to the girl, and after they talked with me. Then they said they 
was going to charge me with it. 

Q. Did they show you some narcotics? A. Yes, sir. 

Q. Did you admit that they belonged to you? A. No, sir. 

Q. Did they belong to you? A. No, sir. 

Q. Did the officers have a warrant, as far as you know. A. 
They didn't show me any. I didn't see any warrant. 

Q. What were you doing when the officers came in? A. Sitting 
beside the bed. 

Q. What were you doing? A. I wasn't doing anything. 

Q. Did you have anything in your hand? A. No, sir. 

MR. HARRIS: No further questions. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Nothing was taken from you? A. No, sir. 

Q. No narcotics of any kind? A. No, sir. 

Q. And you were just visiting there at Miss Wilson's room, is 
that right? A. That is right. 

Q. In fact, you don't know who occupied the room? A. I was 
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told that she lived there. 

Q. That's whatI say. You really didn't know? Was that the 
first time you were ever there? A. Yes, sir. 

Q. So that you had no interest in that room at all, did you? 
A. No, sir. 

Q. You were just a stranger there, right? A. Yes. 

Q. How many people were in that room when the police came in? 
A. Five. 

Q. Do you know all five people? A. Well, I came there with 
three people. The girl I didn't know. 


170 Q. What? A. The girl I didn't know. 


Q. You came there with Powell, is that right? A. Yes. 

Q. He is an addict, isn't he? <A. Yes, sir. 

Q. And Hensen you came there with, is that right? A. Yes. 

Q. He is an addict too, isn'the? A. Yes, sir. 

Q. And you are an addict too, aren't you? A. No, sir. 

Q. Just before the police came in weren't some of the people in 
the room using narcotics, taking injections? A. No, sir. 

Q. What? A. No. 

Q. What was your purpose in going to that room? A. My purpose 
was I came there with Cotton Powell. His brother lives in the back room. 
He came to get some pants of his. 

Q. You say you didn't see any needles or anything else in there? 
A. No, sir. 

Q. MR. McLAUGHLIN: That is all I have, Your Honor. 


171 THE COURT: Step down. 


(The witness left the stand. ) 
THE COURT: What is counsel for the movants intention with re- 


spect to necessity for showing ownership in order to bring yourself 
within the provisions of this statute so as to be permitted to take advan- 
tage of filing a motion? The rule, subsection of the rule, states that if 
the motion is granted the property shall be restored. He is not seeking 
to have anything restored? 
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MR. HARRIS: No. Of course, Your Honor, any time there is 
contraband that could not be restored, but it could be suppressed. 

THE COURT: But it is a part of the condition, part of the pro- 
visions on the motion. On the rule if the motion is granted the property 
should be restored. 

MR. HARRIS: Of course it carries the exception that the contra- 
band cannot be restored. Even if he claimed it, he could not get con- 
traband back. Narcotics without proper prescription and so forth de- 
finitely are contraband. But he does come as a party aggrieved, Your 
Honor. 

THE COURT: In what respect is he bringing himself within the 
provision of an aggrieved person? 

MR. HARRIS: Because he is charged with this, Your Honor. He 
is certainly aggrieved. They say these narcotics belong to him, and 
certainly if the Government is allowed to introduce these narcotics into 

172 evidence, knowing as happens oftentimes, Your Honor, sometimes 
it appears the jury hear "narcotics" and they get nervous about it. It 
certainly would be prejudicial against him, the mere fact that he is 
charged with this. The only thing he is charged with in the indictment -- 

THE COURT: As far as this man is concerned, he does not know 


anything about the circumstances or the warrant or the basis for the 


entry of the police into the room. He was in there and the police came 
in through an open door and they took narcotics. Now of course it would 
be necessary at the trial to establish that these narcotics were in the 
possession of the defendant. 

MR. HARRIS: Of course it is undisputed at this point that this de- 
fendant was doing nothing. There is no showing that this was not a proper 
place for him to be, your Honor. There is no showing that he was doing 
anything but sitting there. 

It brings to my mind a similar situation, as I say in the California 
case, where if all he is doing is sitting in an establishment and he is 
doing nothing, and the testimony that we have before Your Honor now 
is that he was merely sitting, doing nothing at all, there would be no 
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probable cause for the officers to arrest or search him. 

But we have here an even different situation, Your Honor. 

173 THE COURT: You are not trying to suppress anything that was 
taken from him. Here he is in a room and the police come in the room 
under the circumstances as outlined here. The door was open. They 
walked in. He said he didn't know they had a warrant. As far as he 
knew they didn't have a warrant. They find some contraband in the 
room and they seize it. They presume they are going to seek to use 
it as a basis for prosecution. 

Now he comes in and asks to suppress that material. He has no 
interest in the material. So far as suppressing the material, his rights 
will be preserved when, as the Court views it, he has a right at the trial 
to introduce evidence that he had nothing to do with the property, that the 
property wasn't his. 

But isn't that tantamount to saying that the material cannot be pro- 
duced, and the requirement that it was in the possession of the defendant 
to be established at the trial? 

MR, HARRIS: I understand what Your Honor says, but I certainly 
think that under the rules to suppress and when the party is aggrieved 
that he should not be put to that danger of the jury having dangled before 
them narcotics as such. 

THE COURT: Dangling narcotics is a far cry from establishing 
possession. 

MR. HARRIS: I understand Your Honor's position. 

174 THE COURT: The dangling of narcotics, the presentation of the 
narcotics is not in the Court's opinion anything that this individual has 


a right to object to. He has his day in court. He cannot be convicted 


unless it is established that this material was in his possession. 

MR. HARRIS: Is it not significant, however, Your Honor, that 
under the circumstances the proof being that the girl Wilson had this 
room -- they did not charge her with narcotics -- and so he falls as a 
party aggrieved? 

THE COURT: I cannot see the force of that. That is a negative 
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argument. 

MR, HARRIS: Sometimes it is the only way you can make it 
possible. 

THE COURT: The Court has stated you are not here representing 
the woman. If the District Attorney sees fit not to prosecute an indivi- 
dual, and a person who comes in and says, I want to be given advantage 
of the rule which gives suppression under certain circumstances because 
the person who owned the room in which I was sitting is not being prose- 
cuted, the Court cannot see any weight to that type of argument. 

MR. HARRIS: The only reason it goes in a circle, Your Honor, 
is that Your Honor has said that this is a party though he is aggrieved, 
inasmuch as he does not claim the narcotics, he has no proprietary in- 
terest in the room, Your Honor says he has no right to have this sup- 
pression and he has to stand trial on it. I was trying to make it clear 

175 that he is a party aggrieved; that if this material is suppressed, 
then there would be no case against him, and then he wouldnot have to 
stand trial. 

As the Advisory Committee said so well, particularly as referred 
to the Federal Rules of Criminal Procedure No. 5, dealing with prelimi- 
nary hearings, one of the things that a person is entitled to is if he can 
avoid the expense of a trial, then he can -- 

THE COURT: That is true. There is no doubt about that. There 
is a very salutary reason for the pretrial proceeding, the preliminary 
proceeding, such as is being engaged in here, but the Court is not im- 
pressed with the validity of the contention of the defendant that he is 
entitled to have this material suppressed under the circumstances re- 
lated and under the testimony given. 

MR. HARRIS: Does Your Honor say that there is not any basis 


why this particular defendant was even arrested? In a posture of it be- 


fore Your Honor, now, they had no right toarrest. Therefore they 

had no right to charge him with anything. That arrest was illegal unless 

it is shown that they had proper reason for coming in and arresting him. 
What did he do? As a citizen he has a right to be any place. They 





93 

must have probable cause for arresting him and attributing something to 
him. 

I say that under the present position there has not been shown that 
there was any reason or any right to arrest this particular defendant. 

THE COURT: You are making an assertion that there was no proba- 
ble cause for an arrest, and you are asking the Court to assume that 
there is no probable cause for the arrest. The Court does not feel that 
you have established that there is no probable cause for the arrest. The 
Court does not know what the circumstances of the arrest were, except 


that they went into a room and found him there. 

MR. HARRIS: Precisely, Your Honor. Therefore, I say to Your 
Honor until such time as the Government shows that there was probable 
cause for the arrest of the defendant that the testimony that has been 
adduced this morning is binding upon the Court and it shows that this 


defendant had a right to be where he was, and there was nothing to the 
contrary shown. 

THE COURT: The Court feels in the present posture of this mat- 
ter that the order should be that the motion is overruled, without preju- 
dice to the defendant to renew the motion at the trial. 

MR. HARRIS: Thank you for your patience. 

THE COURT: And the circumstances of the record are such as 
to cause the defendant to feel justified in filing such a motion during 
the course of the trial. But at this posture of the case the Court feels 

177 that it would be extending its powers if it would suppress this 
evidence at this time. 

The motion to suppress will be overruled without prejudice to 
the right of the defendant to raise the question at the trial if he sees fit 


to do so. 
* 





(At the Bench:) 

* * : * 

THE COURT: The Government has rested. 

MR. HARRIS: Has the Government rested? 

MR. McLAUGHLIN: Yes. 

MR. HARRIS: Then, of course, your Honor, I renew all motions 
made and I think that under the circumstances -- 

THE COURT: You renew all motions heretofore made? 

MR. HARRIS: Yes, sir. 

THE COURT: Your motion now is for a judgment of acquittal, I 
assume. 

MR. HARRIS: Yes, my next motion is for a judgment of acquittal. 

THE COURT: The motions heretofore made are denied. 

MR. HARRIS: But, your Honor, under the Villaroma case I must 
renew those in order to protect the record and, therefore, I have to 
renew all motions that were made. 


THE COURT: They will be denied. 
MR. HARRIS: Very well, your Honor. I just have to protect the 
record, as your Honor well knows, and your Honor has ruled. 


THE COURT: Now, the motion for judgment of acquittal, are you 
making that now ? 

MR. HARRIS: Yes, your Honor. 

THE COURT: Each defendant is making that? 

MRS. DWYER: Yes, sir. 

THE COURT: Well, I think there are one or two points which 
disturb me about this situation that I would like to discuss. I had 
better excuse the jury until tomorrow morning and hear you out now on 
iC. 

The jury will be excused until tomorrow morning and report back 
to this courtroom at the same time. 

x * x 5 oe 

THE COURT: Well then, we need not go into that any more. Well 
then, all the Government has as far as tying Brown into this picture is 
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his admission. We have the fact that narcotic drugs or prohibitive 
drugs were found in the premises where he was but not on his actual 
person. . 

And then we have his admission that he bought those drugs but we 
also have his later denial to the police officers that the original story 
was true. And what I asked my law clerk to check for me, and he 
hasn't had time yet to do it and it is a question that I do not recall re- 
searching in the past, and it is what the effect would be of an admission 
made to a police officer that one had possession of drugs which admis- 
sion was later denied; whether that would be sufficient to establish a 
prima facie case to go to the jury. 

Iam not sure about that. 

MR. McLAUGHLIN: Well, I think it is a question for the jury to 
decide when he was telling the truth because, as I recall here, it was 
sometime after when he denied it, when they went down there to the 
station or the jail house, to check on whether or not he would give in- 
formation as to a source of supply. 

* * * * aK 

MR. HARRIS: My understanding of the law, your Honor, that 
your Honor seems to have a feeling about is that you could not sustain 


a conviction on what would be his admission alone because that would 


be the -- in the corpus delicti and everything else. 

THE COURT: Oh, no. You are wrong about that. 

MRS. DWYER: No, the heroin is the corpus. 

MR. HARRIS: No, they have to attribute it to him only by his 
admission which -- 

THE COURT: But the corpus delicti is the establishment of the 
fact that there was an illegal drug -- 

MR. HARRIS: Committed by this particular defendant. 

THE COURT: No. When you attach a defendant to it that isn't 
a part of the corpus delicti. You have a mistaken notion of it when 
you think that. 

It is sufficient to establish a prima facie case if they show that 
there were drugs in the premises and he later admitted that he had 
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later admitted that he had possession of the drugs. That would be 
sufficient. 

MR. HARRIS: Yes. 

THE COURT: But that isn't the point that bothers me. The point 
that bothers me is when that admission is once made to a police officer 
and is later denied by the same defendant, the question is what the 
status of that admission is because of the subsequent denial. That is 
what bothers me. 

MRS. DWYER: My girl is going to take the stand tomorrow and 
deny that she made the admission to the police officer, too. 

THE COURT: Well, that is a different proposition. The officer, 
as far as she is concerned, hasn't testified that she later denied it. 

If she gets on the stand and denies it that presents a question for the 
jury, you see, and so we have a different situation there. 

*x * x * * 

THE COURT: That is all right. Now we will hear you, Mr. 
Harris, on your motion. 

MR. HARRIS: May it please the Court, directing my attention 
first, your Honor, to the proposition that you suggested yesterday at 
the Bench in regards to first an admission saying "yes" and then saying 
"no", as I searched through the authorities that I could find on that, 
your Honor, it led me to the conclusion that where these admissions 
are made of this nature then as a general rule the entire statement 
is to be presented to the jury, andas Mr. McLaughlin suggested, that 
it is then a matter of credibility; that they have both of these statements. 

ak x cs * x 

THE COURT: Well, my difficulty is not on this question of the 
effect of this admission which later the defendant, according to the 
officer, denied. My difficulty, in spending considerable time since 
we adjourned here last night and this morning, is with reference to 
whether the corpus delicti has been established independent of the ad- 
mission and there I come into a real problem on both counts of the 


indictment. 
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Now, under the first count of the indictment it is brought under the 
Code which requires the Government to prove as a part of the corpus 
delicti that somebody either purchased or sold or dispensed or dis- 
tributed some of these prohibitive drugs. 

Now, obviously, there was no evidence outside of the admission 
to establish the corpus delicti that the Government claims in this case, 
that this defendant purchased these drugs at least. 

%* * * * * 

There was no direct evidence of any purchase. The admission, 
of course, shows a purchase but, however, discussing the corpus 
delicti, which is outside of identifying the defendant with the crime, there 
was no evidence of a direct purchase but the Government, under Count 2, 
relies upon this prima facie rule which is a part of the Code which states 
the absence of appropriate tax-paid stamps from any of the aforesaid 
drugs shall be prima facie evidence of a violation of this subsection by ~ 
the person in whose possession the same may be found. 

Consequently, in this case the Government relying on this rule of 
evidence to establish the corpus delicti, it requires on the part of the 
Government to prove corpus delicti possession shown in the defendant 
as a part of this corpus delicti. 

Now, merely showing possession of these illicit drugs in someone 
else or in someone wouldn't be establishing corpus delicti so as to bring 
into play this rule of evidence because it definitely provides that it 
shall be prima facie evidence of a violation by the person in whose 
possession the same may be found. 

Outside of this admission or confession all we have in this case 
is that the defendant was in these premises, not his own, but premises 
of the other defendant, with four other people and he was standing near 


the radiator, I believe, near the place where these illicit drugs were 


found. Now, in view of that fact and coupled with the fact that you have 


an admission made before a police officer which, of course, you know our 
Court of Appeals has held must be considered by the trier of fact with 


caution, it seems to me that merely showing possession in someone -- 
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possession wasn't actually shown in this defendant -- merely showing 

possession in someone is inadequate evidence in the establishment of 

the corpus delicti and is insufficient, it seems to me, to bring into play 
this prima facie rule under this section. 

Now, under Count 2, Count 2 is brought under this other section 
of the United States Code which provides if any person facilitates the 
concealment or sale of such narcotic drug, knowing that the same was 
imported into the United States contrary to law. Now, knowledge or 
scienter is an essential part of the offense and an essential part of the 
corpus delicti. 

Tr.22 Now, the Government here again relies upon the rule of evidence 

219 and the latter part of that provision of law provides that whenever on 
trial for a violation of this section the defendant is shown to have or to 
have had possession of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury. 

Now, this Court of Appeals in our Circuit here, in 1937, Forte vs. 
United States, definitely holds, on a charge of transporting motor vehicle 
in interstate commerce, knowing it to have been stolen, that scienter is 
a necessary element of the corpus delicti as to which corroboration of a 
confession is required. And the court goes into a discussion of the 
situation showing the difference in the matter of establishing the corpus 
delicti where knowledge or scienter is involved and the difference in 
other cases where the knowledge or scienter is not an element. 

The court says that the corpus delicti does not properly include as 
a third element the agency of the accused as a criminal. That is what I 
indicated for the record last night just before I adjourned. I wasn't 
taking into consideration when I made that statement this exceptional 
situation that is involved where scienter or knowledge is an essential 
element of the corpus delicti. 

Tr. 23 "This would make the term synonymous with the whole 


ae of the charge, and such a definition has been repudiated." 
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"It would require, in view of the corroboration rule, that 
the whole of the charge, including the criminal agency of the 
accused, be evidenced independently of the confession." 

And that isn't the case ordinarily, of course, as I stated 
yesterday. 

"It is to be noted, however, that in certain types of crimes 
involving scienter on the part of the accused it is not possible to 
separate, either conceptually or practically -- that is in re- 
spect of the proof -- the scienter, as an element of the corpus delicti, 
delicti, and the agency of the accused. So in the crime of receiv- 
ing stolen goods knowing them to be stolen, and in the crime at 
bar, it is not possible to separate, either conceptually or 
practically, the element of guilty knowledge in the transporta- 
tion and the element of agency of the accused as the criminal. 
But this cannot operate to diminish the duty of the Government 
to present evidence of both elements of the corpus delicti 
independent of the confession." 

When they say "both elements" they are speaking to include, of 
course, this matter of scienter or knowledge. 

Now, this rule of evidence here in the second section of the Code 
under which the second count is brought does not assist the Government 
to bring such rule into play for it is necessary for the Government to 
show as a part of the corpus delicti possession of the drugs in the de- 
fendant and the admission is not sufficient under the circumstances 
here in this case to show possession as a part of the corpus delicti, 
and, as I indicated, as under Count 1 outside of the admission there is 
no evidence in this case except, as I said before, that the defendant 
was in the premises where the drugs were found near a radiator. 

And this, I definitely feel, is insufficient to show possession in 
the Defendant Brown, insufficient to give the Government the benefit of 
either the prima facie rule under Count 2 or this rule of possession 


under Count 3 so as to establish the corpus delicti. 


Now, it is rather a novel situation, Mr. McLaughlin; one that has 
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given me considerable concern because of the very fact that you have in 
these rules of evidence under these two counts the necessity of establish- 
ing possession which makes possession a part of the corpus delicti. 
Corpus delicti has to be established independent of the admission. And 
unless you can prove to me that outside of this admission there is enough 
evidence in this record to show that this defendant Brown had possession 
of these drugs, then you are not entitled to the benefit of these evidentiary 
rules. 

* x * % oe 

I just instructed the last case recent possession is a prima facie 
evidence but they actually showed possession in the defendant. He went 
to a pawn shop and sold the stuff. He had possession of it. So the 
prima facie rule was brought into play. But our difficulty here is that 
we don't have possession in the defendant. 

MR. McLAUGHLIN: Well, as I understand it, your Honor, as far 
as the cases go, and the Forte case, and the interpretation of it, and 
then I think the case in the Opera case in the Supreme Court, and I 
think it is in 348 or 344, I think the Opera case in the Supreme Court 
has modified the Forte case. 

I think it has liberalized it more than the Forte case. I think 
that -- 

THE COURT: Well, let's get ahold of that case. Do you have the 
citation? 

* ak ss * * 

MR. McLAUGHLIN: Well, in this particular case, of course, I 
appreciate that any of those presumptions or inferences that we have in 
the law, we have to either show possession in the defendant actually or 
constructively, and there is no question about that in order to convict. 

THE COURT: If you concede that then -- 

MR. McLAUGHLIN: Oh, I concede that, naturally. 

THE COURT: Then we come right to the heart of the situation. 

MR. McLAUGHLIN: We have got to put the possession actually 
in his pocket or within the area where he is standing constructively. 
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So in this particular case here we have this defendant standing near 
this radiator and immediately after he is taken out we have the police 
finding the stuff where the defendant was standing at the time that he 
observed him there in this room. 

And further then we have him taken to headquarters and we have 
the girl making the statement to him, "Why did you throw the stuff on 
the floor", and he said, "I had to get rid of it some way". 

And then later the confession or admission about the stuff was his. 
Now, as far as the Opera case is concerned, a lot of people put the 
interpretation on this that in order to make the confession part of the 
corpus delicti we have got to show some corroborating evidence to 
make the confession part of the corpus delicti. In other words, they 
say this: That if we just come in with a straight confession and we 
don't show any evidence at all that would corroborate that confession 
then they say the confession doesn't become part of the corpus delicti, 
but if the man says in the confession, “I went upstairs; I turned to the 
door, the third door and went into the room and then shot the man and 
came out and ran down the stairs", we have that confession. All right. 

As far as theGovernment's evidence is concerned in chief, we 
can show someone who saw him go upstairs. We can show someone who 
saw him go in the room but lost him. And then later in ten minutes 
someone can see him come down the stairs. 

In other words, practically saying so in his statement, in his 
confession, but- if we can prove substantially by evidence that different 
people saw him, well, that, they say, is the corroboration of the con- 
fession. 

So in this particular case I don't think that we actually have to 


put it in his pocket, but if we figure like he says, yes, the stuff was 
his, well now, he could have elaborated on that and said, "Yes, I was 
standing near the radiator" and all like that. I don't think we have to 
prove all that but I think if we can give some corroboration as to his 


Tr.30 confession -- of course, if they found this stuff near the radiator in 


227 


that particular room and when the police was in there he was standing 





102 


back in the kitchen and then when he is arrested and brought to Police 
Headquarters he says "the stuff was mine" -- 

THE COURT: Of course, if he was standing near the radiator and 
he was the only person in the room you would have a little stronger 
argument for constructive possession, but there are four people in the 
room and, of course, you have him in the premises that are not his own. 


* i * * * * 


an 32 Now, of course, this corroboration again on this statement of the 
29 
officer , there again you have an admission, you know, which isn't a part 
of the corpus delicti. You see, that is the trouble about that. 
x | * 5 * 


Tr. 33 THE COURT: Well, at least, it does hold, of course, that the 

230 corroborative evidence need not be sufficiently independent of the 
statement to establish the corpus delicti but it goes on, that it is 
necessary, therefore, to require the Government to introduce sub- 
stantial independent evidence which would tend to establish the trust- 
worthiness of the statement. Thus the independent evidence serves a 
dual function. 

It tends to make the admission reliable thus corroborating it 

while also establishing independently the other necessary elements of 
the offense. 


* * * x * 


Tr. 36 Here you have a situation where the defendant, Brown, as far as 
a the evidence is concerned, wasn't aware that the police were coming in, 
Tr.37 as far as the record is concerned, I am talking about now; so that there 
=e wasn't any apparent attempt because the officers were coming in to hide 
the thing under the radiator. 

x * ok *x * 

THE COURT: Well, that is what I mean. There was no scuffling 
around. The evidence doesn't indicate when it was put under the 
radiator or at what time, you see. If there had been some scuffling 
around and the defendant was by the radiator that would have made it a 


little stronger. 
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* * 2 * % 


THE COURT: There are several situations where you could have 
more without actually showing that he dropped it; one would have been 
to have him in his own premises; another one where there had been some 
scuffling around or some movements or something and he had been near 
the radiator. 

That would have been more without actually showing that he had 
dropped it and so forth. But here you have him merely standing near a 
radiator and the stuff is found under the radiator and three other people 
in the room and it is not his premises. 

And you do have his own admission which was denied a few days 
later and you do have the conversation which Officer Fogle heard, ‘Why 
did you drop the stuff on the floor?" "It is the only place I could get 
rid of it" or something like that. 

That is the factual picture you have. And the question I have got 
to decide is is that substantial independent evidence showing possession 
in the defendant. 

ba 2K * a a 

MRS. DWYER: May I be heard on that ? 

THE COURT: Yes. I want to hear you on your situation. 

MRS. DWYER: I would merely like to make this observation, 
your Honor. The situation as the police testified when they arrived 
was that the defendant Wilson was going down the hall away from the 
room. 

I think Officer Fogle testified that by the time that he got to the 
back door she had actually gotten to that point and I think he even said 
that she admitted him. The room at the time that the police arrived 
was in the possession of three known drug addicts plus the defendant 
Brown. 

THE COURT: No, I wouldn't say that. 

MRS. DWYER: Well, they were physically in the premises. 

THE COURT: Even though she wasn't in there she was in 
possession of the room. 


Tr. 42 
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MRS. DWYER: Yes. On the other hand, she didn't have physical , 
possession in the sense that she was in there and in any wise able to 
control the situation. 

We also have, I think it is fairly clear, a written statement from 
the defendant relating the events which is in no wise an admission of 
guilt. The only admission of guilt is the officer's testimony as to what 
she said. The statement which they took from her contains no mention 
of any kind of her possession of this marijuana. 

I feel that the situation applies equally to the defendant Wilson. 

THE COURT: No, I think the situation is different as to her. 

You see, she is charged with being the transferee of marijuana and 
failing to pay the tax and then the provision of the law goes on to say that 
proof that any person shall have had in his possession any marijuana 
and shall have failed after reasonable notice and demand by the Secre- 
tary or his delegate to produce the order. 

Now, I assume the stipulation is sufficient to cover that. 

MRS. DWYER: Yes, I think it is. 

THE COURT: The stipulation was that there had been notice and 
demand by the Secretary or his delegate to produce the order, as I 
understand it. Wasn't that it, Mr. McLaughlin? 

MR. McLAUGHLIN: Yes, sir. 

MRS. DWYER, Yes, sir. 

THE COURT: Assuming that a request was made, then the 
possession shall be presumptive evidence of guilt and the only question 
then is whether the Government has shown possession. And I think that 
it has shown possession in showing the fact that it was her premises 
and that the marijuana was found in her premises. 

I have no trouble about that at all. 

sd * 3 * cd 

THE COURT: Well, you see, you have an opportunity to explain. 
You are not foreclosed from that and it is just a prima facie case after- 


all. It is not the fact that the case has been proved beyond a reasonable 
doubt afterall the evidence is in. 





105 


It is a prima facie case that the Government has proved. 

MRS. DWYER: Well, I think knowledge is essential, too. 

MR. McLAUGHLIN: Before your Honor -- pardon me, Jean. 

Before your Honor. rules in this case may I reopen my case? 

THE COURT: Yes, certainly. 

MR. McLAUGHLIN: And put in more evidence? 

THE COURT: Certainly. I will be glad to let you have the 
opportunity. 

We will take a recess for ten minutes and it will give me a chance 


to study these United States Supreme Court cases a little more. 


(Thereupon there was a recess following which this then occurred:) 

THE COURT: All right. You can bring in the jury then. Oh, 
excuse me, I thought you were ready. 

MR. McLAUGHLIN: Iam. 

THE COURT: All right. 

MR. McLAUGHLIN: Your Honor, as I say, some authorities are 
one way and some, the other. The Government at this time is going to 
ask that the case against the defendant be dismissed. Some say you have 
to do it out of the presence of the jury and some say it doesn't make any 
difference. 

THE COURT: Against the defendant Brown? 

MR. McLAUGHLIN. No, against the defendant, the girl. 

THE COURT: The girl? 

MR. McLAUGHLIN: Yes, your Honor. 

THE COURT: Isee. All right. 

MR. McLAUGHLIN. And we will proceed with our case. 

MR. HARRIS: Is this under 23-110? 

THE COURT: The case will be dismissed against the defendant. 

MR. HARRIS: I say, is it under 23-110, your Honor? 

THE COURT: Well, I will grant the motion. Are you ready for 
the jury? 

MR. McLAUGHLIN: Yes, your Honor. 

THE COURT: All right. Call in the jury. 
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MRS. DWYER: May I be excused, your Honor? 

THE COURT: Yes. : 

(Thereupon the jury entered the courtroom and resumed their 
seats in the jury box.) 

MR. McLAUGHLIN: Your Honor, at this time the Government 
would like to reopen its case. 

THE COURT: The request will be granted. 

* * * K * * 

THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The defendant, 
Alvan J. Brown, has been on trial before this Court under a two-count 
indictment which charges in the first count that on or about July 26, 
1956, within the District of Columbia, Alvan J. Brown purchased, sold, 
dispensed, and distributed not in the original stamped package and not 
from the original stamped package a narcotic drug, describing the drug, 
that is two bottle caps containing a mixture totaling about 2.6 grains of 
heroin hydrochloride, quinine hydrochloride and milk sugar, one hypoder- 
mic syringe containing a mixture totaling about 1.5 solution of heroin 
hydrochloride and milk sugar, and one glassine bag containing a mixture 
totaling about 435.6 grains of heroin hydrochloride and milk sugar. 

And on the second count, that on or about July 26, 1956, within 
the Disttict of Columbia, the defendant Alvan J. Brown facilitated the 
concealment and sale of the same narcotic drug with knowledge of the 
fact that the same had been imported into the United States contrary to 
law. 

Now, to this indictment the defendant has entered a plea of not 
guilty and thus puts in issue each and every essential element and 
allegation of both counts in the indictment. 

At this stage of the proceeding it is my responsibility to charge 
the jury as to what the law is that governs the rights of the parties here 
and you are obligated to take the law just as the Court gives it to you 
regardless of any opinion that you may have as to what the law is or 
what the law ought to be. 
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Sometimes jurors entertain some notions of their own as to what 
the law is or how the law should be changed in some respect and there 
is no harm in that except insofar as the situation may arise where those 
opinions may be erroneous and may conflict with the statement of the 
law as the Court gives it to the jury. In that event, of course, harm 
may be done and we have no way of ascertaining that. So it is important 
that you accept the law just excatly as the Court gives it to you. 

On the other hand, with reference to the facts you are the exclusive 
judges of the facts in this case and neither counsel nor the Court have 
any right to encroach upon your-.prerogative inthat regard. It wouldn't 
be proper for me, for example, to tell you how to decide this case and 
even though under our federal practice federal judges.do have the right 
to comment upon the evidence we are anxious to submit these cases to 
you objectively , free from any impression or indication as to how the 
Court may feel the facts should be decided because of the fact that you 


are the exclusive judges of the facts. 


The fact that a defendant has been indicted and is charged with a 


crime does not amount to evidence of guilt and is not to be taken as an 


indication of guilt because an indictment is merely the procedure and the 
machinery by which a defendant is brought before the Court and is 
placed on trial. 

It is a rule of law that every defendant in a criminal case is pre- 
sumed to be innocent and this presumption of innocence relates to every 
essential element of the offense and attaches to him throughout the trial 
until overcome by legal evidence which establishes his guilt beyond a 
reasonable doubt. 

It is also the law that the burden of proof rests upon the Government 
to prove the defendant guilty beyond a reasonable doubt. Now, proof be- 
yond a reasonable doubt does not mean proof beyond all doubt whatso- 
ever. It does mean proof to a moral certainty and not necessarily 
proof to an absolute or a mathematical ‘certainty. 

By a reaonable doult as its name implies, is meant a doubt based 


on reason; a doubt for which you can give a reason to yourself and not 
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just some whimsical speculation or capricious conjecture. 

Therefore, if after an impartial consideration of all the evidence 
you can say to yourselves that you are not satisfied of the defendant's 
guilt then you have a reasonable doubt. If the evidence is as consistent 
with innocence as with guilt or if the Government has merely proved 
that there is a strong probability that the fact charged is. true, then the 
Government has not sustained its burden. 

But, on the other hand, if after such impartial consideration of 
all the evidence you can truthfully and candidly say to yourselves that 
you have an abiding conviction of the defendant's guilt such as you would 
be willing to act upon in the more weighty or important matters per- 
taining to your own affairs, then you have no reasonable doubt. 

Now, you are the sole judges of the credibility of the witnesses in 
this case. It is for you and you alone to determine how much the testimony 
of a witness should be credited, taking into consideration insofar as you are 
able to do so from the manner and appearance of the witness upon the 
witness stand, whether his testimony was honestly and frankly given, the 
reasonableness or unreasonableness of the story that is told, and that is 
a pretty good test to use, one that Iam sure you will recognize as having 
often been used by many of you in your everyday affairs where you have 
been called upon to determine the difference between truth and untruth 
or truth and half truth. 

You may also consider the opportunity and ability of the witness to 
observe and relate what transpired within his presence, whether he had 
an accurate memory and recollection, the interest the witness may have 
in the outcome of the trial and to what extent, if at all, his interest may 
affect or color his testimony, the feeling, prejudice, for or against 
either side that was manifested by the witness and if so, whether that 
affected his testimony in any way. 

And if, in your opinion, any witness has in this trial testified will- 
fully falsely or corruptly with reference to any material fact concerning 
which the witness could not possibly have been mistaken, you are at 


liberty, if you deem it wise to do so, to disregard the entire testimony 





109 


of that witness or any part of the witness' testimony except insofar as 


it has been corroborated by credible witnesses or by facts and circum- 
stances established by the evidence in this case. 

Under this indictment the Government contends that on July 26, 
1956, defendant Alvan J. Brown wag in the premises described as 
461 M Street, Southwest, in the District of Columbia, when detectives 
of the Metropolitan Police Department came to these premises; that 
under the radiator near where the defendant Brown had been standing 
was found a glassine bag containing a white powder; that this powder 
was later analyzed by the United States Chemist and found to contain 
heroin, a derivative of opium, a drug prohibited by law to be sold, 
dispensed, or distributed; 

And that this drug was not in the original stamped package or from 
the original stamped package. The Government also asserts that just 
prior to the time the officers came to the premises in question the de- 
fendant Brown had this bag of narcotic drugs in his possession and hid 
it under the radiator when he was aware of the approach of the officers. 

The Government further asserts that the defendant first told 
police officers after he was arrested that he had bought these narcotic 
drugs from a big peddler in New York City. Later this defendant denied 
ownership of the drug. The Government has also produced a co-defendant, 
Wilson, after having moved the Court to dismiss the case against her 
and the motion was granted. This defendant, the co-defendant, testified 
she saw this glassine bag in defendant Brown's possession on her 
premises. 

One of the detectives testified that he heard a conversation between 
defendant Brown and Evelyn Wilson at the police station in which conver- 
sation Evelyn Wilson asked defendant Brown why he dropped the stuff 
in her place and he said, “What else could I do with it." 

Thus the Government claims that it has proved beyond a reasonable 
doubt that the defendant Brown is guilty of purchasing this drug under 
Count 1 and facilitating the concealment or sale of this narcotic drug 


under Count 2 in the indictment. 
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Now, the defendant denies having had any connection whatsoever 
with this glassine bag of narcotic drugs. Defendant states that he 
went to the premises of Evelyn Wilson to secure a pair of trousers. He, 
at all times he has testified, has denied any connection with this glassine 
bag when he was in custody. He denies that he told the officer that he 
purchased these drugs from a big peddler in New York and defendant 
denies this alleged conversation with Evelyn Wilson at the police station. 

Thus the defendant asserts that the Government has not proved beyonda 
reasonable doubt that'the defendant is guilty of either Count 1 or Count 2 
as alleged in the indictment. 

Now, Count 1 in the indictment is based on a provision of the 
United States Code which reads as follows: It shall be unlawful for any 
person to purchase, sell, dispense, or distribute, any of the drugs 
mentioned, of which heroin hydrochloride is one, except in the original 
stamped package or from the original stamped package, and the absence 
of appropriate tax-paid stamps from any of the aforesaid drugs shall be 
prima facie evidence of a violation of this subsection by the person in 
whose possession the same may be found. 

Now, you will note the Court states that the absence of appropriate, 
or, the provision of the law states that the absence of appropriate tax- 
paid stamps from any of the aforesaid drugs shall be prima facie evidence 
of a violation of this subsection by the person in whose possession the 
same may be found. Prima facie evidence means evidence which is 
sufficient to establish the fact unless rebutted. It is evidence which 
standing alone and unexplained would maintain the proposition and 
warrant the conclusion to support that for which it is introduced. 

Under this section it is necessary for the Government to prove 
beyond a reasonable doubt that the defendant either purchased or sold 
or dispensed or distributed the prohibitive drugs. Now, in this case 
the Government has not produced any evidence, of course, to show that 
the defendant Brown actually purchased or sold or dispensed or dis- 
tributed these drugs, but the Government is relying on the rule of 
evidence contained in this provision of the law which I just read to you 
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which provides that the absence of appropriate tax-paid stamps from 

any of the prohibitive drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the same may be 
found. 

In order to be entitled to this prima facie rule of evidence as 
found in this provision of the law it is necessary for the Government to 
prove beyond a reasonable doubt that the defendant Brown had possession 
of this glassine bag of narcotic drugs and hid it under the radiator when 
he saw that the officers were coming; also for the Government to prove 
beyond a reasonable doubt, of course, the absence of appropriate tax- 
paid stamps on said drug. 

Of course, even though the Government is entitled to the prima 
facie rule of evidence, which I have just explained to you, contained in 
this provision of the law it does not shift the burden of proof. The 
Government still has the burden of proof throughout the trial of proving 
beyond a reasonable doubt that the defendant Brown either purchased or 
sold or dispensed or distributed these narcotic drugs not in the original 
stamped package or from the original stamped package. 

Now, the second count in the indictment is based on a provision of 
the United States Code which reads as follows: If any person facilitates 
the concealment or sale of any such narcotic drug after being imported 
or brought into the United States, knowing the same to have been im- 
ported contrary to law, such person shall be guilty of a violation of 
that section. 

And it goes on to provide: Whenever on trial for a violation of this 
section the defendant is shown to have or to have had possession of the 
narcotic drug such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the possession to the 
satisfaction of the jury. 

Here again, in order for the Government to have the benefit of 
this rule of evidence, which I have just read to you, that possession 
shall be deemed sufficient evidence to authorize conviction unless 


satisfactorily explained, it is necessary for the Government to prove 
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beyond a reasonable doubt that the defendant Brown had possession of 
the narcotic drugs and hid the drugs under the radiator when he knew 
the officers were coming. And even then it does not shift, the burden of 


proof, to the defendant. The Government has the burden of proof 
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throughout the trial to prove beyond a reasonable doubt that the de- 
fendant facilitated the concealment or sale of such narcotic drugs after 
having been imported and brought into the United States, knowing the 
same to have been imported contrary to law. 

You will note, members of the jury, that the Government contends 
that there has been a violation of two sections of the United States Code 
for one alleged transaction. Every alleged violation of these laws may 
constitute an indictable offense though covering just one transaction. In 
other words, the defendant may be found guilty on both counts though 
involving one transaction. 

He may be found not guilty on both counts or he may be found 
guilty on one count and not guilty on the other count. 

Now, in this case one Charles Henson, one of the individuals who 
was on the premises at the time of the arrests, has testified concerning 
a prior statement alleged to have been made to the police officers after 
his arrest. In view of Henson's denial on the witness stand of this 
statement you will disregard his testimony concerning it and not con- 
sider it in any way in this case. 

Moreover, the Government is relying in support of its contention 
that defendant Brown had possession of the narcotic drugs upon in part 
the testimony of Evelyn Wilson. Originally she was a defendant in this 
case charged with another offense, possession of marijuana, and the 
Government during the progress of the trial moved to dismiss the case 
against her and the Court granted the motion, as I explained to you 
before. 

After the Court had dismissed her out of the case the Government 
put her on the witness stand to testify in support of its position against 
the defendant Brown. Now, because Evelyn Wilson was originally a 


\ co-defendant and originally charged with another offense the Court 
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charges you that her testimony should be scrutinized with caution and | 
considered with care. 

Now, there is testimony in this case, members of the jury, that 
the defendant has been convicted of several prior criminal offenses. 
The fact that a defendant has a criminal record has no bearing on the 
question of the guilt or innocence as to the charges on which he is 
being tried. The law, however, admits a criminal record as to any 
person who takes the witness stand solely for the purpose of assisting 
the jury in determining whether or not to believe the witness. Any fact 
that may tend to show that a witness may not be a truth-telling individua] 
is admissible in respect to such a witness whether the witness is a de- 
fendant or anyone else. 

Consequently , you may consider the defendant's criminal record 
not as bearing on the question of guilt or innocence, because the de- 
fendant's guilt or innocence must be established by the evidence irrespec- 
tive of what his past may be, but you may consider his criminal record 
merely for the purpose and as a help in determining whether he was a 
trustworthy witness when he took the witness stand and whether his 
testimony should be believed. 

One form of verdict will be submitted to you, members of the jury. 
Just before I get to that, I should caution you also because of the fact 
that the Government is relying to some extent upon an oral admission 
the defendant made to a police officer that evidence of any oral admis- 
sions made by a defendant while he is under police custody should be 
received with caution and scrutinized with care. 

One form of verdict will be submitted to you which has two blank 
spaces opposite Counts 1 and 2 for you to write in the word guilty or 
the words, not guilty. Have those blank spaces filled in, have the 
verdict signed by your foreman or forewoman, dated, and returned to 
this Court. 

Considering these instructions, therefore, in the light that I 


have just submitted them to you, you will use the same common sense, 


practical intelligence, that you would employ in determining any other 
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important matter that you have occasion to decide in the course of your 
everyday experiences. Your verdict must be unanimous. 

Upon reaching the jury room you will first select a foreman or 
forewoman from among yourselves who will preside over your delibera- 
tions in the jury room and speak for you when you return your verdict to 
the Court. Then you will proceed to reach a verdict impartially, with- 
out sympathy, passion, prejudice, or emotion of any kind one way or the 
other. 

Anything further ? 

MR. HARRIS: No, sir. Nothing further. 

MR. McLAUGHLIN: No, Sir. 

THE COURT: The one alternate juror may be @6xcused from further 
participation in the case. 


(Thereupon the jury retired to deliberate. ) 


ae * * * * 
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QUESTIONS PRESENTED 


No. 13,874 


Appellant was convicted of unlawful possession of nar- 
cotics. Police officers received information from a proven 
reliable source that appellant was at certain premises for 
the purpose of preparing heroin for retail sale. The offi- 
cers immediately went to the premises and upon entering 
the public hall of the apartment house were able to look 
into the apartment in question where they saw narcotics 
paraphernalia, and known narcotic users. They went in, 
arrested appellant and the other occupants and seized an 
envelope containing heroin from underneath a radiator 
next to which appellant was standing. In addition to in- 
dicting appellant for unlawful possession of heroin, the 
Government charged Evelyn Wilson, another occupant of 
the apartment, in a separate count with possession of un- 
taxed marijuana. This charge was subsequently dismissed 
against Mrs. Wilson, and she testified against appellant. 

In the opinion of appellee, the following questions are 
presented : 


1. Does the appellant, a mere guest in the premises, have 
the requisite standing to make a motion to suppress heroin 
seized in the apartment when he made no claim of owner- 
ship to the narcotics seized? 

2. Does the testimony of Mrs. Wilson, who saw appellant 
with the package of heroin, and the police officers who saw 
appellant standing near the radiator where the heroin 
was found and later heard him admit ownership of the 
drugs constitute sufficient evidence to support the verdict? 

3. Were sufficient cautionary instructions given the jury 
when the court told them that since Mrs. Wilson had origi- 
nally been charged as a co-defendant her testimony must 
be scrutinized with caution and considered with care? 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,874 
Atvan JESSE BRowN, APPELLANT, 
v. 


Unitep Srares or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 15, 1956 appellant was indicted in two counts 
with violating the provisions of 26 U.S.C. § 4701 (a) and 
21 U.S.C. § 174 (narcotics). Evelyn Wilson was indicted 
in a separate count with being a transferee of unstamped 
marijuana. (J.A. 1-2.) Appellant entered a plea of not 
guilty on October 19, 1956 (J.A. 2). On January 18, 1957 
the court heard and overruled appellant’s motion to sup- 
press evidence (J.A. 81-93). Trial commenced on Febru- 
ary 20, 1957 and on February 25, 1957 the jury returned a 
verdict of guilty on both counts (J.A. 5). Appellant was 
sentenced on April 12, 1957 to serve from 2 to 7 years im- 
prisonment on Count I, and 7 years on Count II concur- 
rently (J.A. 7). 

Officer Brewer testified out of the hearing of the jury 
that on July 26, 1956 he received information that appel- 
lant and a Mr. Cotton Pal had narcoties in their possesssion 
and were going into the premises at 461 M Street, South- 
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west, to prepare the drug for retail sale (J.A. 11). The 
officer stated that the informant was known to him and had 
furnished the police with information previously that had 
| proved to be reliable (J.A. 12). Officers Brewer and Fogle 
' immediately drove to the area where the drug was being 
prepared and also notified a patrol wagon to meet them 
there. Upon arriving at the premises, he went into the 
front of the building * with an officer from the patrol wagon, 
and Officer Fogle went into the rear entrance with the 
other policeman (J.A. 13). As Officer Brewer went up 
the front steps he saw appellant through the front window 
standing next to the window (J.A. 77). From the vestibule 
the officer stated he could see into the apartment and 
| noticed two bottle top cookers on the mantel together with 
a syringe and several needles. He further observed, while 
still standing in the public vestibule, one of the men in the 
apartment stick a needle into the mattress of the bed (J.A. 
13.) He stated that several of the people in the room 
were known to him as narcotic addicts? (J.A. 14). After 
placing all of the occupants of the room (four men and a 
woman) under arrest, the police searched the room and a 
box containing marijuana was found under the bed and a 
glassine envelope containing heroin was found under the 
radiator. Officer Brewer stated that appellant was stand- 
ing next to the radiator when the police first entered the 
room. (J.A. 16.) At the conclusion of the cross-examina- 
tion of Officer Brewer the trial court denied appellant’s 
motion to suppress the use of the narcotics as evidence 
and the jury were returned to the box (J.A. 28). 

Officer Brewer repeated in substance the above testimony 
to the jury and went on to state that after they returned to 
headquarters with appellant and the other occupants of the 
room, appellant admitted to him that the narcotics found 
in the apartment were his and that his supplier was a man 


1The premises at 461 M Street, Southwest, was an apartment 
house (J.A. 61). 

2 Officer Brewer testified that it was known to him that appellant 
was a peddler of narcotic drugs. (J.A. 18). 











3 


in New York City by the name of Storey (J.A. 32). The 
officer said that appellant subsequently denied any knowl- 
edge of the narcotics (J.A. 35). 


Officer Fogle testified that when he entered the apart- 
ment, appellant was standing next to the radiator in the 
front of the apartment (J.A. 37). He further stated that 
while at headquarters he overheard the co-defendant, 
Evelyn Wilson, ask appellant why he had dropped the 
““stuff’* in her place and he replied, ‘‘What else could I do 
with it?’’ (J.A. 38). Officer Fogle testified that appellant 
admitted at first that the narcotics were his and were ob- 
tained from a man by the name of Storey in New York 
(J.A. 41). 


At the conclusion of the Government’s evidence appellant 
moved for a judgment of acquittal and a lengthy discussion 
ensued (J.A. 94-104). Before ruling on the motion the 
court permitted the Government to reopen its case (J.A. 
105). The jury then returned and the Government called 
Evelyn Wilson. Before Mrs. Wilson testified the court in- 
formed the jury that the case against Mrs. Wilson had been 
dismissed and that she would then become a Government 
witness. (J.A.49.) Evelyn Wilson testified that appel- 
lant and Marshall Powell came to her apartment looking 
for Powell’s brother. Then the other two men arrived and 
huddled together near the mantel. She then noticed appel- 
lant take a cellophane package from his pocket. This pack- 
age contained a white powder. (J.A. 50-51.) Mrs. Wilson 
stated that she observed the package a few minutes, and 
then left the room. The police arrived immediately there- 
after. (J.A. 60.) She stated that she saw Officer Brewer 
pick the package of narcotics up from underneath the 
radiator (J.A. 65). 


Appellant testified in his own behalf and admitted several 
previous criminal convictions. He then went on to say 
that he and ‘‘Cotten’’ Powell had gone to Mrs. Wilson’s 
apartment so that Cotten could pick up a pair of trousers. 
They had been at the apartment for about ten minutes when 
the police entered and arrested them. (J.A. 68.) When 
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asked by his counsel what happened when the police came 
in appellant answered (J.A. 69) : 


A. I saw a policeman go past—uniformed—— 

Q. No, you didn’t understand my question. What hap- 
pened when the police came into the room? 

A. Well, he told everybody to stay right where they 
were. 


Appellant went on to deny that he was near the radiator 
where the heroin was found (J.A. 74). Appellant’s ex- 
planation for the $237 found in his possession when ar- 
rested was that he had won it playing the numbers and 
shooting dice (J.A. 71). 

Officer Brewer was recalled in rebuttal and again stated 
that he observed appellant through the window as he was 
- entering the building, and that when he entered the apart- 
ment he saw appellant standing next to the radiator by the 
front window (J.A. 78). 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence——Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transpor- 
tation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237 (c) of the Internal 
Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 
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Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation etc., 
see section 7237 (d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. Section 4704 (a) provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and in the absence of appropriate taxpaid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 


SUMMARY OF ARGUMENT 


Clearly appellant has no standing to contest the legality 
of the search of Mrs. Wilson’s apartment. He denied 
ownership of the heroin found in the apartment and he 
claimed no proprietary interest in the premises. Further- 
more, the record shows that the police officers saw narcotics 
paraphernalia in the apartment while they were standing 
in the public part of the apartment house. The possession 
of such paraphernalia is a misdemeanor, so consequently 
the officers had probable cause to enter and arrest the occu- 
pants. Additionally the information that the police re- 
ceived from the reliable informant together with the knowl- 
edge they possessed concerning the suspects’ previous 
narcotics dealings constitued probable cause to enter the 
apartment and arrest the occupants. 

The testimony of the police officers plus the testimony of 
Evelyn Wilson was ample basis for the jury’s finding that 
appellant possessed the narcotics. Both officers placed 
appellant next to the radiator where the heroin was found, 
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and Mrs. Wilson testified that she saw the cellophane pack- 
age containing the drug in appellant’s hand. The fact that 
appellant denied possession merely presented a question of 
credibility for the jury to resolve. 

After the Government had dismissed the separate 
| charges against Mrs. Wilson, she became a witness for the 
prosecution. Before she testified the court informed the 
jury that the charges against her had been dismissed and 
that she had become a Government witness. In its charge 
| the court also told the jury that Mrs. Wilson was originally 
- aco-defendant and that her testimony should be scrutinized 
with caution and considered with care. Appellant was en- 
titled to no more cautionary instructions concerning Mrs. 
Wilson than those given. 


ARGUMENT 


I 


The Heroin Was Properly Admitted as Evidence Against 
Appellant 

The law is well settled that the constitutional protection 
against unreasonable searches and seizures is a personal 
right... Appellant disclaimed ownership of the evidence 
' seized and was only a guest in the premises searched. As 
this Court said in Accardo v. United States, — U.S. App. 
D.C. —, (No. 13,596, decided May 29, 1957) : 


‘¢| . . we have expressly held that one who is merely 
a guest in an apartment said to have been illegally 
entered and in which no interest is claimed, lacks the 
requisite standing. ‘Since the appellant’s personal 
rights were not violated, she has no standing to contend 
the entry and subsequent seizure were unlawful. 
Gaskins v. United States, 95 U.S. App. D.C. 34, 35, 218 
F. 2d 47,48 (D.C. Cir. 1955).’ ”’ 


1 Shore v. United States, 60 App. D.C. 137, 49 F. 2d 519 (1931) ; 
Haywood v. United States, 268 Fed. 795, 803 (7th Cir. 1920). 


— es 
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Consequently, the facts of this case conclusively show that 
appellant had no standing to maintain a motion to suppress 
the heroin seized in Mrs. Wilson’s apartment. 

Assuming arguendo that appellant did show the requisite 
standing to move for suppression of the evidence, the search. 
can be justified on independent grounds. As has often been 
said, there is no set formula for determining the reason- 
ableness of a search. Each case turns on its own particular 
facts and circumstances.” Here, the record shows that while 
the officers were standing in the vestibule of the apartment 
building they were able to look into Mrs. Wilson’s apart- 
ment through an open door. Before entering the apartment 
from the public hall the officers saw narcotic paraphernalia,® 
the possession of which is a misdemeanor.* Under almost 
identical circumstances, this Court recently said in Jennings 
v. United States, — U.S. App. D.C. — (No. 13,629, decided 
May 29, 1957) : 


“‘They [police officers] saw the paraphernalia, the 
possession of which is a misdemeanor, from a public 
hallway to which they had been properly admitted. 
They had, therefore, probable cause to enter the room 
to arrest appellant.’’ 


Also see Fisher v. United States, 92 U.S. App. D.C. 247, 248, 
205 F. 2d 702 (1953). 

When the officers approached the premises they had 
reliable information that appellant had gone there for 
the purpose of preparing heroin for retail sale. They also 
knew that appellant was a narcotics peddler. Then when 
they were able to see paraphernalia in the room through 


2 United States v. Rabinowitz, 339 U.S. 56, 63 (1950); Ellison v. 
United States, 93 U.S. App. D.C. 1, 4, 206 F. 2d 476 (1953). 

3 Officer Brewer testified that while looking into the apartment 
from the hall he observed two bottle cookers, a syringe and several 
needles on the mantel, and saw one of the occupants stick a needle 
into the mattress of the bed. - 

467 Stat. 97 (1953). D.C. Code § 22-3601 (1951) (Supp. V); 
67 Stat. 96 (1953), D.C. Code § 23-306 (1951) (Supp. V); 53 Stat. 
794 (1938), D.C. Code § 33-416 (1951); Rev. Stat. D.C. § 397, 
D.C. Code § 4-140 (1951). 
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the open door, under the total circumstances they had prob- 
' able cause to believe that the occupants of the room were 
violating 21 U.S.C. § 174 (concealment of illegally imported 
narcotics) ; 26 U.S.C. § 4704 (a) (purchase or sale of nar- 
cotics not from the original stamped package); and D.C. 
Code § 33-402 (administration or dispensation of nar- 
cotics). Consequently they had the duty to arrest the occu- 
pants. As this Court said in Ellison v. United States, 93 
U.S. App. D.C. 1, 3, 206 F. 2d 476 (1953) : 


‘If an officer sees the fruits of crime—or what he has 
good reason to believe to be the fruits of crime—lying 
freely exposed on a suspect’s property, he is not re- 
quired to look the other way, or disregard the evidence 
his senses bring him. Law enforcement is difficult 
enough, without requiring a police officer to free his 
mind of clues lying flatly before him.”’ 


Clearly, therefore, the arrests and seizures were justitied. 


II 


The Evidence Supports the Verdict 

Officers Brewer and Fogle testified that when they first 
entered the room appellant was standing near the radiator 
under which the narcotics were subsequently discovered. 
Officer Fogle stated that at headquarters he overheard 
Mrs. Wilson ask appellant why he had dropped the ‘‘stuff’’ 
in her place and he replied by asking what else he could 
do with it. The two officers further said appellant at first 
admitted that the narcotics were his and that he had ob- 
tained them from a man by the name of Storey in New York 
City. Mrs. Wilson testified that she saw appellant take a 
cellophane package from his pocket and she observed it in 
his hand for several minutes before she left the room. She 
later identified this package at police headquarters. On the 
other hand, appellant’s testimony, if believed, was com- 
pletely exculpatory. As bearing on his credibility, his prior 
criminal record was shown. As this Court said in uphold- 
ing the denial of a motion for judgment of acquittal in 
Bates v. United States, 95 U.S. App. D.C. 57, 59, 219 F. 2d 
30 (1955) : 
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‘‘The case at bar presents a simple and direct issue 
of credibility. The testimony was in flat conflict. The 
jurors had to believe either the appellant or the two 
police officers. If they believed the officers there was 
no reasonable doubt of guilt. This was clearly a jury 
function, and the trial judge properly left the issue to 
a 


Also see Curley v. United States, 81 U.S. App. D.C. 389, 392, 
160 F. 2d 229 (1947), cert. denied 331 U.S. 837. If the jury 
believed the testimony of the two police officers and of Mrs. 
Wilson, and they had the perfect right so to do, there was 
ample evidence to support their finding of guilty. 


iit 


The Instructions Were Complete and Proper 

Appellant argues that the court should have told the 
jury why the charges against Mrs. Wilson were dropped 
and explain her ‘‘interest in having such charges dropped’’ 
(Br. 19). He even suggests that the court should have told 
the jury if Mrs. Wilson had been convicted she would have 
faced from two to ten years in prison. However, case law 
does not require nor suggest that a trial court go this far 
in cautioning the jury.® 

The record shows that the court told the jury (J.A. 112- 
113): 


‘““Now, because Evelyn Wilson was originally a co- 
defendant and originally charged with another offense 
the Court charges you that her testimony should be 
scrutinized with caution and considered with care.”’ 


Although appellant is clearly estopped from now objecting 
for the first time to the instructions, having failed to do so 
at trial,® the cases make it clear that the court fully pro- 


5In Lyles v. United States, — U.S. App. D.C. — (No. 13467, 
decided October 25, 1957) this Court said, “... the jury has no 
concern with the consequences of a verdict, either in the sentence, 
if any, or the nature or extent of it, or in probation.” 

® Rule 30 F.R. Crim. Procedure; Pitts v. United States, 99 U.S. 
App. D.C. 63, 237 F. 2d 217 (1956). 
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tected the rights of appellant by the instructions if gave. 
| Although Mrs. Wilson was not an accomplice, she having 
been charged with an entirely separate crime, the court gave 
the accepted accomplice cautionary charge. See Ballard v. 
United States, 99 U.S. App. D.C. 101, 237 F. 2d 582 (1956) ; 
McQuaid v. United States, 91 U.S. App. D.C. 229, 230, 198 
F. 2d 987 (1952); Egan v. United States, 52 App. D.C. 384, 
390, 287 Fed. 958 (1923). 

Appellant argues that the court should have made clear 
to the jury that the ‘‘reason’’ that the charges against 
Mrs. Wilson were dropped was to permit her to testify for 
the Government. The record shows that after Mrs. Wilson 
had been sworn as a witness for the Government, but 
before testifying, the court told the jury (J.A. 49): 


‘Counsel for the defendant Brown has suggested 
that I inform the jury that the case against this de- 
fendant has been dismissed on motion of the Govern- 
ment. 

This witness then becomes a Government witness.’’ 


Consequently, it is clear that the jury knew that the charges 
had been dropped against Mrs. Wilson and that she was 
going to testify for the Government. This is a perfectly 
| proper and common procedure sanctioned by the D.C. 
Code.’ When Mrs. Wilson testified, she was no longer 
under indictment, so the situation is not comparable to 
_ those cases wherein the witness has pleaded guilty and is 
awaiting sentencing. Compare Gordon v. United States, 
344 U.S. 414 (1953); United States v. Martin, 223 F.2d 
666 (2nd Cir. 1955). Mrs. Wilson had no interest in the 
outcome of the case against appellant. What appellant 
wanted the trial court to do was to so shroud Mrs. Wilson’s 
testimony with suspicion that no jury would have believed 
her. The record does not furnish such suspicion nor do 
the cases require the instructions suggested by appellant. 

Appellant was not convicted solely on the basis of Mrs. 
Wilson’s testimony. Although her testimony undoubtedly 


™D.C. Code § 23-110 (1951 Ed.). 
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could have been a very important element of evidence, it 
must not be overlooked that two police officers testified that 
appellant was standing next to the radiator where the 
narcotics were found, and further they testified that ap- 
pellant, in reply to Mrs. Wilson’s question as to why he 
had dropped the heroin in her apartment, was overheard 
to say, ‘‘What else could I do with it?’’ Lastly, appellant 
initially admitted to the police that the heroin was his and 
that he had obtained it from a Mr. Storey in New York 
City. Consequently, even if the rule in this jurisdiction 
required corroboration of an accomplice’s testimony 
(which it does not *) and supposing that Mrs. Wilson were 
considered an accomplice, which she was not (having been 
charged with an entirely separate crime), her testimony 
was amply corroborated. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIverR Gascu, 
United States Attorney. 
Lewis CaRRo.u, 
ArtHur J. McLaveatin, 
E. Triman Srraxine, 
Assistant United State Attorneys. 


® McQuaid v. United States, 91 U.S. App. D.C. 229, 230, 198 
F.2d 987 (1952); Egan v. United States, 52 App. D.C. 384, 390, 
287 Fed, 958 (1923); Freed v. United States, 49 App. D.C. 392 
396, (1919); Ballard v. United States, supra. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO, 13874 


ALVAN JESSE BROWN, | 
Appellant | 


Vv. 


UNITED STATES OF AMERICA, 


Appellee 





ON APPEAL IN FORMA PAUPERIS FROM 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Appellant herein appeals from a criminal 
conviction and sentence sustained in the United States 


District Court for the District of Columbia. The juris- 





diction of this Court is provided for under the law of 


Title 28, United States Code, Section 1291, 1950 ed., 


C 646, 62 Stat. 929. 











STATEMENT OF THE CASE 


Appellant was charged by indictment for violating 
two Federal or separate Tax statutes involving narcotics. 
(J.A. 1). Under the first Count it was charged that the 
Defendant purchased, sold, dispensed, and distributed not 
in the original stamped package a narcotic drug. The 
second Count of the indictment charged that the Defendant 
"facilitated the concealment and sale of a narcotic drug... 
after the said heroin hydrochloride had been imported with 
the knowledge of (the Defendant)into the United States con- 
trary to law... .”" 

The government introduced evidence to support the 
aforesaid counts in the indictment, but relied solely upon 
the presumptions which are part of the penal statutes 
making "possession" of narcotics prima facie evidence of 
a violation (Count No. 1), and making encession 
sufficient evidence to authorize conviction by the jury 


unless the Defendant explains the possession to the satis- 


faction of the jury. (Count No. 2). 
In order to prove "possession" the Government 
relied upon the testimony of two police officers, and the 
testimony of the former co-defendant, Evelyn Wilson. 
Evelyn Wilson was indicted at the same time as the Appellant 
and charged as being a transferee of untaxed marijuana in 
violation of Section 47418, title 26, U.S. Code (J.A. 2). 
Officer Irvin W. Brewer, attached to the Narcotics 
Squad of the Metropolitan Police Department, testified that 


on July 26, 1956 (Thursday), at approximately 6:30 in the 





evening he received a telephone call at Metropolitan Police 
Headquarters from an unidentified informant who allegedly 


stated that Alvan Brown and Cotton Powell had in their 
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possession some narcotic drugs and were going to 461 M Street, 


1/ 


= 


S. W. to cut them up and prepare them (J.A. 11).) Prepara- 


tion of narcotics consists of taking heroin and mixing it 


with milk, sugar and quinine and putting it into small 


gelatin capsules so that it may be sold retail. ‘This 


"capping up" is a time-consuming process since it would be 





possible to prepare at least 450 capsules per ounce of 
heroin (J.A,. 25-26). The informant allegedly, also, told 
Officer Brewer that he could find Cotton Powell and Alvan 
Brown in the front room of the premises (J.A. 12), Officer 
Brewer testified that he knew of an Alvan Brown as the son 


of a Preacher Brown, who had several sons who were narcotics 





peddlers. 
Officer Brewer and Officer Fogle, who is also a 
member of the Narcotics Squad, immediately got into a 
cruiser in the basement of Police headquarters and proceeded 
toward the address (J.A. 12) and arrived there approximately 
ten minutes to 7:00. They had previously summoned the aid 
of Wagon No. 5 to assist them and they met at 6th and L 
Streets, S.W. (J.A. 12). Officer Fogle went with one of the 
officers in the wagon and Officer Brewer, accompanied by 
an Officer Simmons, walked from 6th Street up the sidewalk 
until they reached the premises (J.A. 12). They then went 
up two or three iron steps and while climbing those steps 
noticed the Appellant standing in the front part of the 
room through windows (J.A. 77); he was at the same spot 


when the police entered the room (J.A, 31). The stairs 


led into a small vestibule and the door to the apartment 





in which the Appellant was found was on the left side of the 


17 This testimony was given in connection with! Appellant's 
motion to suppress the narcotic. (See J.A. 9 to 28). 
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vestibule (J,A. 13). The doorway into the apartment was 
opened and the police observed the co-defendant, Evelyn 
Wilson, come out of the room and start down a hallway toward 


the rear of the premises (J.A. 13). As she did sO, Officer 





Brewer alleged that he could see a colored man by the name of 
Branson stick a needle into the bedspread in the room that 
Evelyn Wilson had just left (J.A. 13,29) and that) at the 

same time and from the same place, he noticed on (the mantel 
piece just adjacent to the bed, a brown bag which had two 
bottle tops in it (J.A. 13, 20). Officer Srewer, thereupon, 
entered the room and found four men there (J.A. 29, 37), 
including Cotton ert the Appellant. Officer Brewer 
inquired as to which one was Cotton Powell (J.A. 87) and 


Officer Fogle searched Appellant (J.A. 69) who was searched 





next to last (J.A. 87). No narcotic of any kind was found 
on any of the parties in the roon, but a quantity of money 
was found to be in the possession of the Appellant (J.A. 71). 
Officer Brewer discovered under the bed of the former co- 
defendant, Evelyn Wilson, a box containing marijuana which 
she stated was left there in her possession by a person named 
Johnny Stevenson. (J.A. 30) = When the Appellant) and the 
other three men were being placed in Wagon No. 5 outside 

of the premises, Officer srewer discovered a glassine bag 

on the floor of the apartment, partially under a| radiator 
towards the frontof the room (J.A. 31). This glassine bag 


was shown to the former co-defendant Wilson, who evidenced 


surprise at its being found there and stated "Oh, my goodness ' 
(J.A. 65). | 


Officer Fogle testified that he had come in the 


back door of the premises. When he entered the front 


2 on Powe s the name of one Marshall Powell. 
3/ Wilson, according to her counsel, was to deny her 
admission. (J.A, 96). : 


ate 











room of the apartment, the Appel-ant was standing by the 
front window (J.A, 40), and the other parties were standing 


and seated around the room (J.A. 39, 40). 





All parties were taken down to Police Headquarters 
and charged with presence in an illegal establishment. 
(J.A. 46). Officer Brewer testified that the former co- 
defendant Wilson said something to the Appellant about the 
"stuff". (J.A. 32). Officer Brewer anterrogeted the former 
co-defendant Wilson and prepared a statement for her signa- 
ture which made no mention of her possession of marijuana. 
(J.A. 53, 54). Officer Brewer also testified that he in- 
terrogated the Appellant alone (J.A, 54) and that the 
Appellant admitted ownership of the narcotic. (J.A. 32). 
Although Officer Brewer has had over five years on the police 
force, he did not prepare a written statement dn this 
announcement. (J.A, 34). 


The Appellant has denied possession of the package 





of heroin or any knowledge about it. (J.A. 70). : Prior to 
the trial (J.A. 81-93), and again at the trial (J.A. 9-28) 
the Appellant moved to suppress the heroin and the former 
co-defendant, Evelyn Wilson, moved to suppress the marijuana. 
Neither claimed possession of the contraband, and at both 
times their respective motions were denied, (J.A. 93, 28). 

At the close of the government's case, the Appellant 
moved for a judgment of acquittal. (J.A. 94). At 
a bench conference regarding this motion, the trial judge 
indicated that since the government had not proyen that the 
Appellant had possession of the contraband narcotic (J.A. 96- 
103), he had great doubt that possession had been shown in 
the Appellant. When asked by counsel for the former co- 
defendant Wilson whether or not the ruling of the trial 


court would apply to Wilson, the trial judge replied in the 
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negative (J.A. 103-105). At this point, the United States | 


attorney requested a short recess which was granted by the 





court. (J.A. 105). Upon reconvening the court, the government 
reopened its case against the Defendant Brown and called as 
a witness the former co-defendant, Evelyn Wilson. The charges 
against the former co-defendant Wilson had been dropped by 
the government. (J.A. 105). : 
Evelyn Wilson testified that the apartment at 461 M 
Street, S.W. was occupied by herself, her sick mother, her 
four children and two friends, Julia Morgan and the brother 
of Marshall Powell. (J.A. 49, 50).She is separated from her 
husband. (J.A. 62). Evelyn Wilson testified that Marshall 
Powell and Alvan Brown had come to her house inquiring about 
Marshall Powell's brother, who lived there, in order to 
obtain a pair of pants from him. (J.A. 50). At approximately 


this moment, two other men, one Charles Henson and Phillip 





Branson, came in asking for Marshall Powell. (JA. 50). All 
four men went into the front room of Evelyn Wilson's apart—- 
ment. (J.A. 50). According to Wilson, the four men gathered 
in a huddle by the mantelpiece. (J.A. 50). She testified 
that she was standing by the door and that Cotton Powell was 
facing her and that the Appellant was standing with his left 
side to her. (J.A. 59). This would place the Appellant next 





to the bed and as far away from the windows as one could get. 
It was at that moment that she saw the Appellant for a fleet 
instant transfer a cellophane package which contained a white 
powder from his right hand to his left hand. (J.A. 51,59). 

The bag was approximately 2 by 4. (J.A. 53). At this 

point, according to Wilson, seeing the package got her nervous 
and upset and so she left the room (J.A. 60), and walked 





into the police officers entering the premises. Officer 
Brewer showed Mrs. Wilson some identification and directly 
| 
entered the room. He did not show her a warrant nor did he 
=6- ; 
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have one with him. (J.A. 57, 24). Mrs. Wilson was taken to 
Police Headquarters in a police car and not in the patrol 
wagon, as were the men, (J.A, 60). 
When the men were searched at the premises, Evelyn 
Wilson was in the room the entire time. (J.A. 65). She and 
Officer Brewer were the only ones in the room at! the time 
the glassine bag was discovered by Officer Brewer. The 
glassine bag was half sticking out of the radiator so that 


you could see it and some of the contents had fallen out. 





(J.A. 65, 66). None of the men, except for Cotton Powell, 


had ever been to the premises of Evelyn Wilson before. (J.A. 


66). 
The Appellant, Alvan Jesse Brown, testified that he 
went to the premises at 461 M Street with Cotton Powell and 
Phillip Branson to enable Cotton Powell to obtain a pair of 
pants of his from his brother (J.A. 68). The men had been 
in the room approximately ten minutes when the police came, 
(J.A. 68). When the police entered the room, two officers 
searched Cotton Powell. (J.A. 69). Up to that time, nothing 
had been said to the Appellant about a glassine bag. At 
headquarters, Officer Brewer questioned the Appellant about 





the glassine bag (J.A. 34), but he denied that it was his. 
(J.A. 70). At the time the Appellant was arrested, he had 
in his possession $237 which he stated he made by hitting 

the numbers and shooting craps. (J.A. 71, 72). ‘The Appellant 
denied that he was ever gathered around the mantelpiece 

(J.4. 73) with the other three men. He also denied that 

he had said anything to Mrs. Wilson while at headquarters. 
(J.4. 79). The Appellant stated that he had never seen the 





former co-defendant, Evelyn Wilson, before that day (J.A. 77) 
and had only gone to the premises with Cotton Powell. (3.4.68). 


On redirect examination, Officer Brewer testified 














that he could see Brown through the window when he went up 


the stairs into the vestibule of the apartment (5 .Ai 78) and 
that Brown was standing in the middle of the front part of 
the room by himself with no other person around him, Brown 
was standing in the same spot when Officer Brewer entered the 
room, (J.A. 79). | 
The room in question is approximately seventeen 


feet long (J.A. 78) and ten feet wide. (J.A, 19), Looking 





into the room, the bed would be on the viewer's right, the 
mantelpiece, which is catercornered (with the wall to the 
right and the wall straight ahead) would be straight ahead 
(J.A. 56). The radiator would be to the left in/a bay 
window area consisting of three windows, two of which were 
on the sides of the bay. (J.A. 78). 


Following the close of the case for the government 





and the case for the Defendant, the Court charged the jury 
and stated that the jury should consider the opportunity and 
ability of a witness to observe what transpired in his 
presence and whether the witness may have had any interest 
in the outcome of the trial and to what extent, if any, that 
interest may have affected his testimony. (J.A. 103). In 
specific reference to the testimony of Evelyn Wilson, the 
Court noted that the case against her had been dropped and 
that the government had put her on the witness stand to 
testify in support of the government's case against the 


Appellant. The Court stated: "Now, because Evelyn Wilson 





was originally a co-defendant and originally charged with 
another offense, the Court charges you that her testimony 
should be scrutinized with caution and considered with care". 
(J.A. 112, 113). 
The Court also informed the jury that the govern- 


ment was relying to some extent upon the oral admission of 
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the Defendant made to a police officer and that such testi- 


mony of a defendant, while under police custody, should be 


received with caution and scrutinized with care. J. A, 113). 





In regard to instructions on the two counts, the 
court informed the jury that in order to be entitled to 
the prima facie rule of evidence as found in the provisions 
of the Acts, that it was necessary for the government to 
prove beyond a reasonable doubt that the Appellant had 
possession of the glassine bag of narcotic drugs | and hid 
it under the radiator when he saw that the officers were 


coming. (J.A. 111, 112). There was no instruction on 


corroboration as to any of the testimony. 

















STATEMENT OF POINTS 


1. The Trial Court erred in failing to grant 


Appellant's motions for judgment of acquittal at the con- 
clusion of the Government's case; the evidence was insuffi- 
cient to support the charges in the indictment. 

II. The Trial Court erred in instructing the jury 
on the testimony of the former co-defendant, Evelyn Wilson, 
as to her interest in the case; in failing to inform the 
jury that the admission, the conversation at headquarters, 
and the testimony of a former co-defendant had not been 
corroborated; and in failing to give an instruction to the 
jury on what constitutes possession, 

III. The Trial Court erred when it denied the 
Appellant's motion to suppress the evidence against him on 


the grounds that he had no standing to make the motion. 











SUMMARY OF ARGUMENT 


I. There was insufficient evidence to convict 


the Appellant beyond a reasonable doubt and it was error 





for the court not to grant Appellant's motions for a judg- 
ment of acquittal. At the close of the government's original 
direct case, it was recognized by the court that possession 
of the narcotic had not been proven beyond a reasonable 

doubt by the government. The government then dropped the 
charges against the co-defendant, Evelyn Wilson, and called 
her as a witness. She testified that she had seen the nar- 
cotic in the hand of the Appellant for a fleet poment® 
rowever, her testimony concerning the Appellant) at that 
moment is in direct conflict with the testimony of the 


police who placed the Appellant in a position approximately 





seventeen feet away. in addition, assuming the testimony 

of Evelyn Wilson to be acceptable, possession under the 
statutes requires more than mere holding of a narcotic 
which was the extent of the testimony. The so-called ad- 
missions are uncorroborated and in the absence of the corpus 
delicti which included possession are not waniabatte besides 


being unreliable in the first instance. 


II. The instructions of thé Trial Court to the jury 


were erroneous and misieading. It is the duty of the Trial 


Court, if it is going to comment on the evidence, to do so 
fairly and clearly and the jury must be informed of all the 
facts affecting questionable witnesses so as to) properly 
evaluate their testimony. wdowever, the Trial Court failed 
to inform the jury of how Evelyn Wilson benefited from 
having the charges against her dropped or what the penalty 
would have been. In addition, the court instructed the 





jury that Evelyn Wilson had testified that the narcotic 


was in the possession of the Appellant. The testimony, 
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however, was that she saw it in his hand and to instruct 
the jury that this was possession invaded the province of 
the jury, since "possession" was a necessary element of the 
offense and was a question of fact. Furthermore, the jury 
should have been instructed on what possession was since it 
is so ambiguous a term and susceptible to many interpreta- 
tions. Moreover, the Trial Court did not instruct the jury 
on corroboration of former co-defendant 's testimony or on 
testimony of police involving admissions, which is the 


practice in this jurisdiction. 
III, The denial of the Appellant's motion for 





suppression of the evidence on the basis of standing was 


error. The Fourth Amendment prohibits all unreasonable 
searches and seizures and when the police entered the 
apartment of Evelyn Wilson without a warrant and without 
good cause, it was an illegal act. To require a person to 
come within the limited confines of the Fourth Amendment 
unduly restricts the purpose of that amendment. To 


require a person to prove the right to possession of the 





narcotic is to require him to testify against himself in 


violation of the Fifth Amendment. 











ARGUMENT 
The Trial Court Erred In Failing To 
Grant Appellant's Motions For Judgment 
Of Acquittal. The Evidence Was | 
Insufficient To Support A Finding Of 
Guilty Beyond A Reasonable Doubt . 
The government in this case relied principally 
upon three witnesses to establish the guilt of the 
Appellant--Officer Brewer, Officer Fogle, and the 
former co-defendant, Evelyn Wilson. In the first part 
of the trial, only Officers Brewer and Fogle, were avail- 
able to the government and their testimony was to the 
effect that the Appellant was standing in the front room 
of the premises at 421 M Street, S. W. when they approached 
(J.A. 77) and that four other persons were in the room at 
the same time (J.A. 29, 37). Officer Brewer! testified 
that the Appellant was standing near the radiator (J.A. 
31) where the narcotic, a two by four package, was found 
on the floor. Officer Brewer interrogated the Appellant 
alone and further testified that the Appellant mentioned 
that the narcotic was his (J.A. 32). Even though Officer 
Brewer has had many years of service on the police force, 


no written statement was prepared (J.A. 34).| Officer 





Fogle testified on this point also (J.A. 42, | 43), but, 
according to Officer Brewer, only he and the Appellant 
were together when the illegal admission was made which 
raises doubts concerning Officer Fogle's testimony. The 
making of that admission was denied by the Appellant 

(J.A. 70) and the officers testified that at all subsequent 
interrogations the Appellant denied that the ‘narcotic 

was his (J.A. 42, 35). Officer Fogle testified that the 





former co-defendant Wilson and the Appellant had said 
something about the "stuff" while they were waiting to 
be interrogated at headquarters (J.A. 38), but Officer 
Brewer, who was in the room at the same time, testified 


that only the Wilson girl said anything and that she 


. merely mentioned something about the "stuff" (J.A. 32). 
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| 
This, then, was the entire government case 


against the Appellant except for the later testimony of 
Evelyn Wilson. The Appellant was alleged to be standing 
in the front of a room in which there were four other 
individuals. He allegedly made an admission to the ‘police 
concerning the narcotic but which, for some unexplained 
reason, was not prepared in written form even though the 
interrogating officer had some five years experience. On 
this meager evidence, the government closed its original 
direct case. : 
The Appellant moved for a judgment of acquittal 
on the basis that the government had not proven its case. 
This fact was quite clear and the Trial Court atja bench 
conference (J.A. 94-106) indicated to the government that 
it did not believe that the government had established the 





corpus delicti necessary to convict the Appellant. As the 
Court said, any person in the room could have had the 

narcotic and the mere fact that the Appellant was standing 
near the radiator where the narcotic was found did not es- 


tablish the necessary possession, constructive or otherwise, 





in the Appellant. 


The so-called admission by the Appellant, the 


Trial Court correctly pointed out, was not admissible in 

the absence of the establishment of the corpus delicti by 

the government and it was quite clear to the court, there- 
fore, that the government had no case. As noted before, 

the alleged admission had been denied by the Appellant and 
since the police had the opportunity to obtain a written 
admission and didn't do so, it should be presumed that the 
Appellant's denial of the admission is correct in the absence 


of something further. 





It is important to note that the trial court had 


no such reservations about the government's direct case 
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against Evelyn Wilson. At the bench conference at the close 
of the government's direct case, the trial court informed 
Evelyn Wilson's counsel that enough had been proven by the 
government to cause the case to go to the jury (J.A. 103-106). 
This obviously meant that there was a good chance that the 
jury would come back with a verdict of guilty. It was at 

this point that the government requested a short recess at 
which time government counsel apparently conferred with 
Svelyn Wilson, extracted from her a promise to testify against 


the Appellant if the government would drop the charges against 


her and then put Evelyn Wilson on the stand to testify as a 


witness for the government (J.A. 105). 
It is apparent, then, that the entire case of the 
government turned on the testimony of Evelyn Wilson, 
especially in respect to establishing possession and the 
corpus delicti. | 
Evelyn Wilson's testimony (J.A. 49-67) was to 
the effect that the Appellant had arrived at her apartment 


in the company of one "Cotton"! Powell who was seeking his 





brother who lived there in order to regain a pair of pants. 
These two were joined by two other men. All the men were 
strangers to Evelyn Wilson except Powell. Then, according 
to Wilson, the four men gathered in a huddle by the mantel — 


piece in her room. From where she was standing by the door, 





Wilson testified that Powell was facing her and the Appellant 
was standing with his left side to her which would make him 
standing by the bed facing the front of the building at the 
furthermost point from the front of the building. According 
to Wilson, she asked them what they were doing and they replied 
"Nothing, girl". Then, according to Wilson, the Appellant 
transferred from one hand to another in a rapid mcit-ton, what 


appeared to be a cellophane package. She did not know where 
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the package had come from. At this point, according to 
Wilson, she got nervous and started to leave the room just 


as the police entered the premises. 





The testimony of Officer Brewer on the occurrence 
at this very instant was that the Appellant was standing 
in the front of the room, alone, and with his back to the 
window (J.A. 77, 78). He further testified that the 
Appellant was in the same position when he entered the | 
room (J.A. 79). If Officer Brewer is telling the truth, 
and it is submitted that he is, then the Appellant could 
not have been in a huddle approximately seventeen feet away 
and therefore could not have had the narcotic in his hands, 
as described by Wilson. He was the length of the room away, 
by himself, and facing in a different direction than that 
testified to by Wilson. 


Other discrepancies become glaringly apparent 





in the testimony of the government's witness, Evelyn Wilson. 
She testified that she was in the room at the time the 
officer searched the men and knew that no narcotic was found 
in their possession, but, yet, when Officer Brewer picked 
up the narcotic, she stated that she was purprioed and said 
"Oh, my goodness". Certainly, if Evelyn Wilson had seen 

the Appellant with the narcotic and yet knew that the men 
had been thoroughly searched and no trace of a narcotic 
found on the Appellant or any of the others, she! would 

not have been the least bit surprised at Officer Brewer's 
discovery. Then, too, Wilson first testified that the 
Appellant did not take the cellophane package from his 
pocket (J.A. 50) but later (J.A.58) in discussing his 
actions, said he did (J.A. 58). | 


This, then, is the government's case to establish 


possession and the corpus delicti. A former co-defendant 
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that, in the opinion of the trial court, was good as con- 


victed and who, in return for a promise to testify, had had 





the charges against her dropped. if convicted, it would 
have meant the possibility of from two to ten years in 
prison and up to a twenty thousand dollar fine (26 U.S.C. 
47442, Act of July 18, 1956, C. 629, 7C Stat. 567). Her 
testimony was that for a fleet second she saw a package 

in the Appellant's hand. However, this was at a spot that 
is approximately seventeen feet away from the position the 


police place the Appellant in at the same instant. Is this 


sufficient to establish the corpus delves or convict the 
1 | 


Appellant beyond a reasonable doubt? ~ 


Evelyn Wilson didn't give or receive corroboration 





from the testimony of the police so it is obvious that her 
testimony must stand alone. Unless there is substantial 
evidence of facts excluding every other hypothesis except 
guilt, the trial court should have directed a verdict for 
the Appellant. 2/ Here, the evidence is such that a 


reasonable jury must necessarily have a reasonable doubt 





as to guilt, and the court's failure to grant the motion 
was error. Reasonable doubt has been definea as "a doubt 
as will leave the juror's mind, after a candid arid impartial 
investigation of all the evidence, so undeciced that he is 
unable to say that he has an abiding conviction of the 
Defendant's guilt, or such a doubt as in the graver and 


more important transactions of life wouid cause a reasonable 


See Borum v. United States 61 U.S. App. D.C. 4, 56 
F.2d 301 (1932) and United States v. Sykes a8 Fed. Rep. 
909 (8th Cir., 1913). 


Cady v. United States, 1923, 54 App. D.C. 10, 203 
F. 829. 











3/ | 
and prudent man to hesitate and pause. _ What ‘are the 


reasonable doubts? Is a woman who is facing two to ten 
years in prison and who has four children, a sick mother, 
and is separated from her husband, and who is promised that 
the charges will be dropped against her if she will testify 
against her co-defendant, able to give clear, unbiased and 
truthful testimony? Certainly, anyone's love of freedom is 
sufficient to compel them to testify falsely to save their 


own hides. Here, we have even a stronger motive in view of 





a mother's love and responsibility for her children. The 
complete unreliability of such testimony is ghows in one 

of several instances by the very material discrepancy between 
the testimony of Officer Brewer and that of Evelyn Wilson 
concerning the position of the Appellant when the police 
entered the premises. Obviously, if the Appellant was 

where the police say he was, this completely destroys the 
testimony of Wilson and her statement that she Saw a cello- 
phane package in the hands of the Appellant for p fleet 
moment. 


Then, too, there is the question of the establish- 





ment of possession sufficiently so as to bring into play 

the presumption that unexplained possession is sufficient 

to convict. The possession established here, if} Wilson's 
testimony can be accepted and it is submitted that it cannot, 
was of a fleeting nature at best. Wilson testified that she 
only saw a cellophane bag in the hands of the Appellant for 
an instant. There is absolutely no testimony that Appellant 
knew what the package contained nor is there any evidence 


that he had control or possession of it ina sense obviously 


intended by the indictment and the statutes under which the 


charges were brought. 


3/ Eagan v. United States, 52 App. D.C. 384, 287 F. 958. 
- 15 - 











It has been said that both in common speech and 
in legal terminology, there is no word more ambiguous in 
its meaning than possession. To possess in a criminal action 
must mean to have actual control and not a Daaerie control, 
fleeting and shadowy in nature. Possession involves power 
to control and intent to control. ~  Otherwise,) mere 


possession, no matter how innocent, would make a person 


liable for criminal charges and unless explained, a con- 
viction and sentence. In other words, the statutes must 


contemplate possession of such a nature that the possessor 





must know what it is that is being possessed and must have 
the intent or the ability to exercise control over the 


thing possessed. This is all a matter of proof and in the 


| 
absence of the nature of the possession, the government 


has failed to prove an essential element of the corpus 

delicti and therefore cannot rely upon the presumptions 

raised by possession of a kind contemplated by the sleceente 
It is true that the Act does not define the nature 

of possession which would permit the presumption: of a 

violation of the act but the nature of the possession must 

be more than fleeting. Certainly, though, a i is 


word like possession used in a criminal sense ~ and 


especially where it permits the establishment of a prima facie 





4/ See v. United States, 192 F.2d 681, 682, (6th Cizrs 
1951 


5/ In all the cases which counsel has read, the: nature of 

~ the possession sufficient to raise the presumptions has 
been either actual or constructive possession of such a 
nature to leave no doubt that the possessor had control 
over the narcotic if not actual knowledge that it was a 
narcotic, as evidenced by actions on the discovery of the 
narcotic on the person or in the person's premises. 


Pearson v. United States, Supra. 
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case, as here, it should involve not only 0005 to control 
but intent to control. A passing control, fleeting and 
shadowy in nature, is not enough. Unless the government 
has established through competent evidence that the 
Appellant had the power to control the narcotic and an 
intent to control it, beyond a reasonable doubt, then the 
conviction of the Appellant must be reversed. 
As noted before, the only evidence placing the 
narcotic in the possession of the Appellant was that of 


Evelyn Wilson. Her testimony was as follows: (J.A. 58, 57). 





Well, would you illustrate for us, please, 
what you saw him do, how ke got it? 
Well, it happened so fast. And - - 
Well, just show us and - - how fast it 
happened. Please show us. ! 
Well, I couldn't very well show you. But, 
well, maybe I could give you an idea. 
Like I said I don't know which pocket. 
Yes? 
But it happened like this and when f looked 
it was in the left hand. 
kee RK KKK RR KH KK KR KR KK K KK K 
I see. How, then, after you saw him make 
that, what you saw was a quick move, from 
his right hand to his left hand, what, if 
anything, did he do with this package that 
you saw? | 

A. Well, that is what I didn't wait to see. 
That is when I was on my way out of the room. 


There is no indication that the Appellant had 
control over the package or that he intended to control it. 
The possession, at best, was a passing control, fleeting 


and shadowy in nature. This is not sufficient. 











The Instructions Of The Trial Court 
To The Jury Were Erroneous And Incom~ 
plete. | 


in instructing a jury, it is the Court's duty 
and obligation to so direct its charge that nel gary will 
have a complete and clear idea of the job that it is to 
expe In addition, if the Trial Court is to comment on 
the evidence presented, it must do so in such aiaenner as 
to permit the jury to fairly and impartially Ee 


testimony and the witnesses presented by both sides.— 





Where the testimony of a witness, who is interested in the 
outcome of the trial, is commented on, the Trial Court 
should so instruct the jury that it will be able to properly 
evaluate that ne To properly evaluate such testi- 
mony, it is necessary to inform the jury of the particular 
interest or interests which the witness may have had in the 
outcome of the case. 
In the instructions to the jury, the Court merely 
informed the jury that because Evelyn Wilson was a former 
co-defendant and originally charged with another offense, 
her testimony should be scrutinized with caution and con- 
sidered with care (J.A. 112,113). It is submitted that 
under the circumstances of this case, such a ate does 


not explain to the jury the interest Evelyn Wilson had 


in the case. As the charge stood, the jury had no 


7/7 William v. United States, 76 U.S. App. D.C. 299, 
T31 F.2d 21, (1942). 





on Boatright v. United States, 105 F.2d 737 (Sth Cir. 
939). | 


9/ Freed v. United States 44 App. D.C. 392, 266 F. 1012, 
eae Anderson v. United States 157 F.2d 424 (9th Cir., 
1946). i 
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standard whatsoever to measure the testimony of Evelyn 
Wilson other than the fact that the charges against her had 
been dropped and that she had appeared as a government 


witness. It was never made clear to the jury that the 





reason the charges against Evelyn Wilson had been dropped 
was to permit her to testify against the Defendant. Perhaps 
more important, however, is the fact that the jury did not 
realize the extent of Evelyn Wilson's interest in having 
the charges against her dropped, : 
Had Evelyn Wilson been convicted, as charged, 
she faced two to ten years in prison and a fine of up to 
$20,000. (28 U.S.C. 4744, Act of July 18, 1956, C. 629, 
70 Stat. 567). The jury should have been informed of this 
fact. In addition, the jury should have been reminded that 
Evelyn Wilson was separated from her husband and that she 
was the sole support of her four children. 
Without properly establishing the nature of Evelyn 


Wilson's interest in obtaining the dismissal of the charges, 





the jury could possibly not have properly evaluated her 
10 
testimony. In this particular case, it is extremely 
| 
important that this be done since as was recognized by the 


judge, without the testimony of Evelyn Wilson, the Appellant's 


motion for acquittal would have been granted. The testimony 


of Evelyn Wilson was the only evidence the Government intro- 
duced to link Appellant to the narcotic and, therefore, to 
establish possession. 
Unless the jury is informed of the interest of 
a witness who has benefited from the fact that the charges 
against her have been dropped and that instead of facing 
I07 Anderson v. United States, Supra. See also Gordon v. 
United States, 344 U.S. 414, 422, S. Ct. 364, 97 L. Ed. 


447 (1953), and United States v. Martin, 223 F. 2a 666 
(2d. Cir. 1955). 
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two to ten years in prison, she is to go scot free, the 





jury is completely unable to properly evaluate the testi- 
mony. All they know is that Evelyn Wilson was keeping some 
marijuana in her apartment for a man named Stevenson and 
that the charges against her were dropped - nothing more. 
Certainly, the everyday citizen who sits on a jury would 
not see anything unusual about that, and it is submitted 





that to the layman, possession of marijuana is considered 
a substantially lesser crime than is the possession of 
heroin. The standard charge to a jury on reasonable doubt 
is to the effect that the juror should apply the same tests 
to the evidence as a prudent man would apply in the graver 


and more important transactions of life. One of the best 





indications of a person's reliability is what they stand 
to gain by their statement. Certainly, a prudent man in 
an important transaction would not act without ‘knowing the 
full facts about a situation, including the individuals 


concerned. No less should be required when prudent men and 





women are deciding the freedom of an individual. 
A part of the government's case was the so-called 


admission of the Appellant to Officer Brewer to the effect 


that the narcotic was his and that he had obtained it 


from a man by the name of Storey in New York. (J.A. 34). 
This the Appellant has consistently denied. However, in 
the absence of a written statement by the Appellant, the 
jury should have been warned that the so-called admission 
had not been corroborated by any witnesses, in addition to 
the fact such testimony should be received with caution 
and scrutinized with care. ! 
In the charge, the court made note of the testi- 
mony by Officer Fogle that Evelyn Wilson had asked the 


Appellant why he had dropped the stuff at her place and 
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that he had answered "What else could I do?". (J.A. 109). 


The court failed to note that Officer Brewer, although he 





had been in the same room, had only heard some words about 
the "stuff", and that only Evelyn Wilson did the talking. 
(J.A. 52). The court also failed to note that the testi- 
mony of Evelyn Wilson contained absolutely no corroboration 
whatsoever of the testimony by either Officer Fogle or 
Officer Brewer on that point. it is submitted that the fact 
that there was no corroboration of the admission or the 
alleged conference about the stuff between Evelyn Wilson 
and the Appellant is a highly important factor in this 
case, and the jury should have been informed of that fact. 
In connection with corroboration, the court failed to even 
instruct on it even though not one of the witnesses could 
be said to have corroborated the essential elements of the 
case contained in the testimony of the other witnesses. 
While it is not absolutely necessary to have such statements 
corroborated, the absence of corroboration is clearly a 
factor to be considered by the jury in ascertaining the 
reliability of a witness's testimony. (Egan v. United 
States, 52 U.S. App. D.C. 384, 287 Fed. Rep. 958 (1923). 
Yad the jury been informed that the testimony was uncorro- 
borated, the jury may well have returned a verdict of not 
guilty. 
It was also error for the court to instruct the 
jury that the former co-defendant, Evelyn Wilson, testified 
that she saw the glassine bag in the Appellant's "possession" 
(J.A. 109) since that is an essential element of the case and 
a fact that the jury would necessarily have to find in order 
to find the Defendant guilty of the charges. What Evelyn 
Wilson testified was that she saw a cellophane bag in the 
Defendant's hand for a fleet moment. Whether or not this 
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would constitute possession under the indictment is a fact 
for the jury to decide and an instruction that her testimony 
had established possession not only invaded the province 
of the jury but also ignored the facts of the case. 

In fact, the court should have instructed the 
jury on what kind of possession was required to be estab- 
lished. Possession is a very ambiguous word and is suscep- 
tible to many meanings. However, under the indictment, the 
type of possession which gives rise to presumptions that 


establish a prima facie case must be more than a passing 
control, fleeting and shadowy in ee it must involve 
a power of control as well as an intent to control. With- 
out this, possession is mere holding and, it is submitted, 
without proper instructions on this ambiguous tern, the 
jury could not come to an intelligent conclusion as to 
whether or not the Appellant had sufficient possession so 
as to raise the presumptions under the statutes against 
a | 

It is conceded that no exceptions were taken to 
the instructions to the jury by the Appeliant. However, it 
is believed that this case is of such a nature that this 
court should take note of the errors contained in the in- 


structions on its own motion. The errors are fundamental 


and resulted in the jury not receiving proper instructions 


on the elements on which a conviction would necessarily 
13/ | 
have to rest. 





Lene ae 


11/ Pearson v. United States, Supra. ! 
12/ The importance of a proper definition of a term was 
mentioned by the Supreme Court in Yates v. United States, 
77 St. 1064, 1076 (1957). 





13/ Screws v. United States, 325 U.S. 91, 107, 65 S.Ct. 
T031 (1944), Morris v. United States, 156 F.2d 525 (9th 
Cir. 1946), Giles v. United States, 144 F.2d 860 (9th 
Cir., 1940). 
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The Trial Court grred when it Denied 
the Appellant's Motions to Suppress 
the Narcotic of which he was cies Nal 
with Possession. 
When the arresting officers entered the apartment 
of Evelyn Wilson at 461 M Street, S.W., they did not have a 
warrant (J.A. 24, 57) nor did they have probable cause to 


make an entry, arrest and search of the people and the pre- 


mises. Any search of a private dwelling without a search 


warrant is at least prima facie unreasonable. 14/ The only 
excuse offered by the police was that they had received a 
telephone call from an anonymous informer that the Appellant 
and Cotton Powell were going to the premises to cut up drugs 
in their possession. This is not enough. 15/ It is inter- 
esting to note parenthetically that the testimony of the 
police put the possession of the drugs in the possession of 


both Powell and the Appellant. 


Without even attempting to obtain a warrant, and 


although they knew that the cutting up of drugs is a time- 
consuming process, (J.A. 25) the police immediately 
departed Headquarters for the address (J.A. 12) Upon 
arriving, Officer Brewer and another officer antened the 
premises without the consent of Evelyn Wilson or any of 


the occupants for the express purpose of arresting and 





searching the occupants and searching the premises. This 
action was in violation of the Fourth Amendment of the 
Constitution. 16/ : 
The Fourth Amendment states "The right of the 

people to be secure in their persons, houses, papers, 

ates v. owitz, 285 U.S. 452, 52. S.Ct. 420, 
76 L. Rd. 877 (1932); United States v. Jeffers, 342 U.S. 48, 
72 S.Ct. 93 (1951). 
15/ Wakkuri v. United States, 67 F.2d 844 (6th cir. 1933). 


16/ Dumbra v. United States, 268 U.S. 441, 45 S. ct. 546, 
69 L.Ed. 1032 (1925). 
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and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue but 
upon probable cause, supported by oath or oftirnation, and 
particularly describing the place to be searched, and the 


person or things seized." The purpose of this amendment of 





the Constitution is to protect the people, the innocent as 


well as the guilty, 17/ against unreasonable searches and 


seizures. As stated in the case of Boyd v. united States 18/ 
"It is not the breaking of his doors, and the rummaging of 
his drawers, that constitutes the essence of the brtense; 

but it is the invasion of his indefeasible right of personal 
security, personal liberty, and private property, where 

that right has never been forfeited..." It was further 
stated in that case that "any forcible and compulsory ex- 
tortion of a man's testimony, or his private papers to be 
used as evidence to convict him of crime, or to forfeit 


his goods, is within condemnation of that judgment. In 





this regard, the Fourth and Fifth Amendments run almost 
into each other ..." As further noted in that case, the 
Fourth and Fifth Amendments throw "great light on each 
other" because the unreasonable searches and seizures con- 
demned in the Fourth Amendment are almost always made for 
the purpose of compelling a man to give evidence against 
himself which, in criminal cases, is condemned in the Fifth 
Amendment, and compelling a man in a criminal case to be a 


witness against himself, which is condemned in the Fifth 





Amendment, throws light on the question as to what is an 


unreasonable search and seizure within the meaning of the 


Fourth Amendment. 
States v. Owitz, 285 U.S. 452, 52 $.ct. 420, 

76 L. e. 877 (1932); Agnello v. United States, 299 U.S. 20, 

46 8.Ct. 4, 70 L.Ed. 145 (1925). 


18/ 116 U.S. 616, 629, 6 S.Ct. 524 (1886). 
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In the past, it has been required that ‘in order 
to have standing under the Fourth Amendment a person must 


have had his specifically-mentioned Constitutional rights 





violated by the police or other arresting authority. The 
courts in the Federal jurisdictions have held that in the 

| 
circumstances presently before this Court that the Defendant 


must claim a right to possession of the contraband article. 


Such was the position taken by the Court in this case, which, 
| 


it is submitted, is erroneous. 

Much of the reported cases on violations of the 
Fourth Amendment deal with probable cause. In the main, 
each case must rest on its own facts. 19/ it is sub- 
mitted that the facts in this case, as noted heretofore, 
do not support a showing of probable cause to search the 
premises of Evelyn Wilson and seize the narcotic found 
there. The police did not know the Defendant personally, 
or by reputation, Officer Brewer, at best, could only 
testify that the several sons of a Preacher at were 
known narcotic users. However, the Appellant Brown had 
never been arrested on narcotic charges before and cer- 
tainly from the name alone, which is not an unusual one, 
it was impossible for the police to draw any conclusions 
from it. The only idea of probable cause could possibly 
be drawn from the alleged tip from the anonymous informant, 


Here, too, however, there was no attempt to establish the 





truth or falsity of the informant's information hor was 
there any attempt to obtain a warrant. Since the apart- 
ment was not an object like a moving car or other means 

of transportation, and since the informant stated that the 
purpose of the visit to 461 M Street was to cut up drugs, 


a time-consuming process, there can be no justification 





for the police to ignore the constitutional rights of 


197 Brinegar v. United States, 338 U.S. 160, 69 S.Ct. 
T302, 93 L.Ed. 1879 (1949). | 
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citizens and the statutory procedure for obtaining a 
warrant, 20/ instead of immediately going into the pre- 
mises without following established procedure. 21/ 
In the absence of probable cause, it is clear 
that the arrests as well as the search and seizure at the 
premises of Evelyn Wilson was done in violation of the 
Fourth Amendment prohibiting just such actions. The pur- 
pose of the Fourth Amendment was to prohibit the) illegal 
actions of police and other officials from making unreason- 


able searches and seizures: It should make no difference, 





insofar as the constitutional guarantee is concerned, who 
is charged with a violation of the laws. A criminal charge 
would not affect the fact that an unreasonable search and 


| 
seizure had occurred. It is the search and seizure itself 


which is illegal and not a criminal charge. If such ille- 
gal actions are to be discouraged, and it is submitted that 
such is the purpose of the Fourth Amendment, then all 
illegal searches and seizures must be condemned and the 
fruits of such actions suppressed. Otherwise, the consti- 
tutional guarantee is rendered a nullity since it is 
limited to the individual whose person, house, papers or 
effects are the subject of a criminal charge based upon an 
unreasonable search and seizure. If the police had not 
violated the law, the heroin would not have been found 
and it therefore should not be accepted into evidence. 22/ 
It has been widely held that the constitutional 
provisions for the security of person or pnoperte should 
be liberally construed and that a close and literal con- 
struction deprives them of half their efficacy and leads 
to the gradual depreciation of the right as if it ccasisted 


21/ United States v. Castle, Dist. of Col. 138 F. Supp. 
#36 (1955). 


22/ United States v. Coplon, 185 F.2d 629, 637 (2d Cir. (1950) 
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more in sound than in substance. 23/ it is submitted that 
this is what has happened to the Fourth Amendment. 
In cases such as this one where it is not the 
Defendant's premise, his house, person, papers, or effects 
that are seized, the accused is left completely without the 
protection of the Fourth Amendment. As stated by the 
Supreme Court, the Fourth Amendment is for the protection 
of the innocent as well as the accused. 24/ Thus, where 
a person has been charged with possession of narcotics not 
found on his person or at his premises and of which charge 
he is innocent, he must be able to invoke the Fourth 


Amendment without proving his right to possess the nar- 





cotic. 
In order to obtain the protection of the Fourth 
Amendment, according to the general rule in situations 
such as this one, the accused must claim the ownership or 
the right to possession of the article seized. 25/ In fact, 
it has been held that the choice is with the defendant 
whether he will be a witness and be subject to cross- 
examination on a motion to suppress. Anda witinoas he 
must be if he is to claim possession. If he becomes a 
witness, he can be cross-examined as any other witness 26/ 


and can no longer object to the introduction of an article 


in evidence on the ground that it was seized by an illegal 





search and seizure unless he can establish that there was 
no probable cause to make a search without a wattant. 27/ 
Such a procedure is in violation of the Fifth Amendment. 


237 Boyd v. United States, supra. 


24/ McDonald v. United States, 335 U.S. 451, 69 S.Ct.191 (1948) . 


25/ Scoggins v. United States, 92 U.S. App. D.C. 29, 202 
F.2d 211 (1953). 


26/ United States v. Warrington, 17 FRD 25. 
27/ Riley v. State, 179 Md. 304, 18 A.2d 583. 
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The Fifth Amendment states in essence that no 
person shall be compelled to testify against himself in a 
criminal proceeding. If it is required that a defendant in 
a motion to suppress come forward and establish through 
testimony his right to possession of the article or his 


ownership to it and when such possession is the essence 





of the government's case, as was here, the person then is 
clearly being being required to testify against himself. 
It is a situation, as one Court has said, whereby the 
defendant is placed on the horns of a dilemma. 28/ 
Certainly, it is strange that the Constitution of the 
United States could be so interpreted that a defendant is 
placed in a dilemma and is forced to choose between two 


constitutional provisions, neither of which are exclusive 





and both of which are supposed to protect him. 
In a recent case the Supreme Court of the State of 
California, in a unanimous decision held that the United 


States Supreme Court decisions were logically inconsistent 





with the rule applied in the lower Federal courts con- 
cerning the reasons that compelled the exclusion of 
evidence, 29/ The Court went on to say, "The courts, under 
the old rule, have been required to participate in and con-~ 
done the lawless activities of law enforcement officers. 
This result occurs whenever the government is allowed to 
profit by its own wrong by basing a conviction on illegally 
obtained evidence, and if law enforcement officers are 


allowed to evade the exclusionary rule by obtaining evidence 





in violation of the rights of third parties, its deterrent 
effect is to that extent nullified. Moreover, such a limi- 


tation virtually invites law enforcement officers to violate 


the rights of third parties and to trade the escape of a 


287- Connolly v. Wedalie, 58 F.2d 629, 630 (2d Cir. 1932). 
29/ People v. Martin, 290 P.2d 855 (1955). : 
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criminal, whose rights are violated, for the conviction of 

others by the use of evidence illegally obtained against 

them."' The Court went on to say, "The United states Supreme 

Court has clearly recognized that the purpose of the ex- 

clusionary rule is not to provide redress or punishment for 

a past wrong, but to deter lawless enforcement of the law." 
The California Supreme Court cited the case of 


McDonald v. United States 30/ an support of its position 


and said that the McDonald case gave effect to this policy 


by reversing the conviction of both defendants although 
only the rights of one had been violated. Tt pointed out 
that had the evidence been returned to the defendant from 
whom it was illegally taken, it would not have been avail- 
able for use against the other defendant and held there 
for that its admission was prejudicial as to poth, 

It is therefore submitted that the rights of the 
Appellant under the Fourth Amendment of the constitution, 
as well as the Fifth Amendment, do not require that he 
claim possession of the narcotic with which he was charged 
in this case. It is sufficient that he invoke the Fourth 
Amendment, based on an illegal search and seizure and any- 
thing further required of him in the way of establishing 
his ownership or possession of the article would be in 


violation of the Fifth Amendment. 


307335 U.S. 451, 6F S. Ct. 191, 93 Fed. 153 cass). 
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CONCLUSION 


It is respectfully submitted that this case 


should be reversed, or a new trial granted to Appellant 


for the reasons heretofore set forth. 
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